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CASES AT LAW, 

ARGUED AND DETERMINED IN 

THE COURT OF APPEALS 

op 

SOUTH CAROLINA, 

AT 

COLUMBIA, DECEMBER, 1835. 



JUDGES PRESENT. 

Hon. David Johnson, Presiding Judge: 
Hon. J. B. O'Nball, 
Hon. William Harper. 



THE STATE VS. WILLIAM JOHNSON. 

"It is no objection to an indictment, especially after verdict, that charges 
which might have been the subject of distinct counts, or of distinct indictments, 
are included in one count. 

An iodictmen may, in a single count, charge the prisoner with stealing three 
negroes, and the offence is complete if he stole either of the negroes, and the 
conviction will be sustained. 

Before Earle, J. at Edgefield, FaU Term, 1835. 

His Honor, the presiding Judge, made the following report of the case : 
" The defendant was indicted for negro stealing. The charge was con- 
tained in a single count, which set forth that the defendant, on the — day 
6f February, 1834, feloniously stole, dec., three negro slaves; named Alick, 
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Kitty and Rhene, the property of David Payne, the prosecutor. Excep- 
tion was taken to the indictment, on the ground of misjoinder of separate 
felonies, not only in one indictment, but in one count* The slaves disap- 
peared from their owner 's residence at separate times ; one first, and after- 
wards, the other two. They were seen in his possession a few days after 
their disappearance, under such circumstances as to leave no doubt that he 
had seduced them away. There were clearly, however, two separate felo- 
nies, for the taking was distinct, even supposing the taking of the two 
constituted but one taking and one felony. Admitting the count not to 
have been/drawn with technical precision and accuracy, I thought it safer 
to sustain the form of the count, and if convicted, the defendant could 
have the full benefit of the exception on a motion in arrest of judgment. 
I instructed the jury, if they were satisfied that the defendant stole either 
of the negroes named in the indictment, the offence was complete, and 
they should convict him. The proof was clear and satisfactory, and they 
found a verdict of guilty." 

The prisoner now moved in arrest of judgment, or for a new trial, on the 
ground taken on the circuit. 

Terry for the motion ; Waddy Thompson, Solicitor, contra. 

t 

4 

Curia, per Hahpek, J. I cannot discover any authority whatever for the 
only ground on which the prisoner rests his motion. The case of Young 
and others vs. The King, 3 T. R. 98, to which reference is made in the 
passage quoted from 1 Chit. Cr. L. 253, is decidedly opposed to the infer, 
ence attempted to be drawn from it. It relates to the case of several 
counts, charging distinct offences of the same nature, against the defen- 
dant. It is said that in cases of misdemeanor, this is no objection. Jus- 
tice Bullek, however, says, " the case of felonies admits of a different 
consideration ; but even in such cases, it is no objection in this stage of 
the prosecution. On the face of an indictment, every count purports to 
be for a different offence, and is charged at different times. And it does 
not appear on the record,- whether the cases are or are not distinct. But if 
it appear before the defendant has pleaded, or the jury are charged, that 
he is to be tried for separate offences, it has been the practice of the Judges 
to quash the indictment, lest it should confound the prisoner in his defence, 
or prejudice him in his challenge of the jury ; for he might object to a 
juryman's trying one of the offences, though he might have no reason to do 
so in the other. But these are only matters of prudence and discretion. 11 
He adds, " but if the case has gone the length of a verdict, it is no objec- 
ft$n in arrest of judgment. If it were, it would overturn every indictment 
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which contains several counts." This would he decisive against the prisoner, 
if his case were similar to that. But it is not. He complains that charges 
which might have been the subject of distinct counts, or of distinct indict- 
ments, are included in one count. As observed in argument, this was alto- 
gether in favour of the prisoner ; as an acquittal or conviction on that 
count would be a bar to any future prosecution for stealing either of the 
slaves; when otherwise, he might be exposed to three several prosecutions. 
If the fact had been, that two of the slaves named in the count had never 
been stolen at all, or if there were no such slaves in existence, no one 
would have doubted but that the count was sufficiently sustained by proof 
that he had stolen one of the slaves named. Can it make a difference that 
there were such slaves, and was evidence of his having stolen them ? The 
case of Rex vs. Benfield Sf Saunders, Burr. 980, seems to me stronger than 
the present That was an information against five persons, containing four 
counts ; the first for riot, the second for libel, the third for riot and libel, 
and the fourth for singing the several libellous songs, concerning three dis- 
tinct persons, in a riotous manner, before the prosecutor's door. It was 
objected to the last-count, that these were distinct offences, being libels on 
different persons, and might require a different fine. The Court regarded 
it as one offence, and denied the case of the King vs. Clendow, 2 Lord 
Raym. 1572, 2 Str. 870, which has been cited in this case, to be law. It 
was said, "cannot the King call a man to account for a breach of the 
peace, because he broke two beads instead of one?" This was a case of 
misdemeanor; but as we have seen, the rule is the same after verdict, as 
to felonies and misdemeanors. 

With all the consideration which we have been able to give it, we can- 
not discover any grounds for the prisoner's motion, which must therefore 
be dismissed* 

Johnson and O'Neall, JJ. concurred. 
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jr. EE MIA H BEOW* VS. TIMOTHT COWilD. 

Where the Clerk has made no entry on the re ionics of the Court, of a 
judgement in turn, pro., there is nothing oo which a icirt facias to revive can 
issue: Nor will a motion to amend by entering op judgment nunc pro tunc 
be granted, for the reason thai there is no judgment to amend. It may be, that 
oo a rale to shew cause, leave may be granted to enter up judgment name pro 
tunc. 

Before Butlek, J. at Marion, Fall Term, 1835. 

The presiding Judge made the following report : 

" This was a set. fa. to revive a judgment recovered on a stun. pro. Pleas, 
nnl tiel record, and payment. The question involved in this case, is of some 
importance to the suitors and people of Marion. The Clerk of Marion has 
not, until within the last year, entered on the minutes of the court any 
specific sum, for which judgment was recovered in the sum. pro. jurisdic- 
tion ; and as there is no regular judgment entered up by the attorney in 
such cases, of consequence there is no judgment to authorize an execu- 
tion. The entry of the clerk is a transcript from the docket, and in the 
words of the Judge who ordered the judgment. This, according to the 
case of McCaU vs. Boatwrigkt, 2 Hill, 439, is no judgment. Many 
titles tq lands and other rights depend on a judgment in sum. pro., and 
might be defeated for the want of such judgment. In the case under con- 
sideration, the original writ in sum. pro., the entry by the Judge, decree 
by default, and the execution, were produced, but no judgment ; it was 
objected to the revival of the execution, that there was no judgment to 
authorize its being originally issued. I suggested that as there were many 
cases in the same situation, that the counsel for the plaintiff should make 
a motion to amend, so that a judgment might be entered up, as it should 
have been at the time it was ordered. I sustained the motion thus made. 
Where judicial proceedings are imperfect, the court to which they belong 
will amend them, as long as there is any thing to amend by. In this case 
there is enough to amend by. There is the original process, the writ upon 
which it was issued, and the Judge's order, authorizing the clerk to enter 
up judgment. Upon these data, judgment can be as well entered up now, 
as it ever could." 

The defendant appealed from the order of the presiding Judge. 

Curia, per O'Nk all, J. According to the case of McCall vs. Boat- 
rpright, 2 Hill, 439, and Evans vs. Hinds, just decided, there was no judg- 
ment in this case, on which the scire facias could issue. The pica of nul 
tiel record was therefore unanswerable, and constituted a bar to the plain- 
tiff's recovery, which could not be removed. 
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The motion to amend ought not to have been granted, for the obvious 
mason that there was no judgment to amend. 

If the record does furnish certain evidence of what the judgment should 
be, it may be, that after a rule to shew cause has been served upon the 
defendant, leave may be granted to the plaintiff to enter up a judgment 
nunc pro turn:. But if this should be done, it cannot avail the plaintiff in 
scire facias. For at the sueing out of the writ, there was no judgment ; 
and being issued without any legal cause to support it, it must fail. 

The motion to reverse the order to amend, and for a non-suit, is granted, 

Johnson and Habper, JJ» concurred. 



WILLIAM RICE VS. REUBEN SIMS. 

After exceptions have been filed to the schedule of an insolvent debtor, and 
he has been put 00 his trial, the plaintiff hns no right to object that legal notice 
has not been given that the defendant would apply for his discharge. 

Where, on the trial of an insolvent debtor, under the Act of 1833, the jury 
could not agree, and were discharged, the Commissioner of Special Bail may 
impaonel another jury to try the case. 

The words " neighboring freeholders," (in the Act of 1833,) of which the 
jury must consist, may properly be construed to mean freeholders of the district. 
But be this as it may, the Commissioner of Special Bail has the right to select 
the names from which the jury is drawn. 

Where a juror had been sworn, but heard no testimony, and the case was 
adjourned to another day, on which the juror did not attend, the Commissioner 
of Special Bail may call and swear another. 

And the Commissioner of Special Bail may also excuse a juror from serving, 
on the ground that he had previously heard the case and formed an opinion, and 
substitute another. 

This Court will not interfere with the discretion of the Commissioner of 
Special Bail, in regard to the notice and time qf trial. 

The verdict of a jury impannelled to try an issue on a debtor's schedule, in 
these words : *' We find for the defendant, pot guilty," is substantially a find/i 
ing thaj the schedule is true. 
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The defendant, being in the custody of the Sheriff of Union district, by 
virtue of a ca. sa. , at the suit of the plaintiff, rendered a schedule of his 
estate, and petitioned a Commissioner of Special Bail for his discharge. 
The plaintiff filed exceptions to the schedule, and the Commissioner of 
Special Bail summoned and impannelled a jury, according to the provisions 
of the Act of 1833, to whom the case was submitted. The jury not 
being able to agree were discharged, and subsequently another jury was 
impannelled, and returned the following verdict : "We find for the de- 
fendant, R. Sims, not guilty. 11 On which, the defendant was ordered to 
be discharged. 

The plaintiff appeals from the verdict of the jury, and the order of dis- 
charge, on several grounds, which, with the facts on which they are predi- 
cated, are set forth in the following opinion of the Appeal Court. 

Herndon for the appellant , 

Curia, per CTNeaxl, J. The first ground of objection taken by the 
plaintiff, for the want of notice, under the Act of 1788, came too late, 
after he had filed his exception to the prisoner's schedule, and he was 
put on his trial before a jury. For the objection was previous to the issue, 
in fact. The making up of the latter was a waiver of any exception, 
which in itself supposes that the plaintiff was not prepared to meet the 
investigation of the case. In this case, one jury had heard the case, and 
not agreeing, had been discharged, and another had been summoned, and 
was about being impannelled to try the case before the objection was pre* 
sented. Under such circumstances, it was very properly overruled. 

Five objections have been taken by the plaintiff to the last trial, arising 
out of the Act of 1833. They will be considered pretty much together, 
I have no doubt that the Commissioner of Special Bail had the right to 
have kept the first jury together until they did agree. For there was no 
legal limit to their term of service, and in this point of view McLemore' 1 * 
case, 2 Hill, 680, differs from this, and has no application to it. But as the 
Commissioner of Special Bail did discharge the jury before they agreed in 
a verdict, his act, although it may be illegal, cannot prejudice the defen- 
dant. No trial has in fact been made : the plaintiff has not falsified his 
schedule by the verdict of a jury, and there must either be a still subsist- 
ing legal right to have that question tried, or the defendant is entitled to 
be discharged. Regarding the first attempt to try the case as a failure to 
do so, the defendant's application to be discharged still remains as an ori* 
ginal matter to be acted on, to which the plaintiff's objection that it is 
false is made, and which calls fqr the verdict of a jury under the Act of 
J883. In this point of view, the Justice did right in calling in another jury. 
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The Act directs the " Judge, Justice or Commissioner of Special Bail, 
to place the names of twenty-four neighbouring freeholders, &c." What 
is meant by neighbouring freeholders 1 The jury drawn for the Court of 
General Sessions and Common Pleas, are said to come from the vicinage, 
that is, from the district : and I am very much disposed to think, that is the 
only good and sound construction which can be given to the words * 'neigh- 
bouring freeholders." If this be not so, what rule can be adopted? What 
constitutes a neighborhood ? The only legal meaning is that which I have 
suggested. In common parlance, and in common use, has it any fixed 
limitation as to distance 1 It unquestionably has none. Sometimes, per- 
sona living within two or three miles are alone regarded as neighbors ; 
while in other instances, persons who live in eight or ten miles of each 
other, are so considered. If it is to be confined to the small circle 
with whom the defendant or plaintiff is in the habit of exchanging act) 
of kindness, it would often be impossible to obtain twenty-four freeholders 
from among them. But let the meaning be what it may, the Commission- 
er of Special Bail has the right to select the names to be put in the box ; 
and unless he is guilty of fraud or corruption, I do not perceive that his 
act can be questioned. We think, too, that having this right of selection, 
that he exercised it fairly and justly, in excluding from the box the names 
of those who had heard the case on a former occasion, and could not agree. 
A fair and impartial trial by a jury was the object intended to be secured 
by the Act. This was best attained by sending the case to men who were 
unacquainted with the facts on which they were to pass. 

In giving full effect to the Act of 1833, it is necessary that the Com- 
missioner of Special Bail should conform, as near as may be possible, to 
the rules governing jury trials in the Superior Courts. Mr. Gregory had 
been sworn as a juror, but before any testimony was heard, the case was 
adjourned to another day, at which time he could not, or did not, attend. 
In a similar case in the Superior Courts, another juryman would have been 
called and sworn ; this was done here, and was correct. So too in relation 
to Gage ; the Justice acted correctly in excusing him on the objection 
stated by himself, mat he had made up an opinion. He ought not to have 
sat ; and if the parties did not object to him, as an honest man he ought 
(as he did) to have sought his own exclusion. Col. Beatty's substitution 
for him was regular ; he had been excused from sitting on a previous day, 
but he still remained one of the " other freeholders originally selected, 19 
and from them the Commissioner is authorized by the Act to complete 
the jury. 

The plaintiff's objection that he had not sufficient and legal notice of 
the time of trial, was allowed its full force in the postponement of the 
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case. For he was entitled to no specific notice ; he was already in Court; 
and all which he could demand, was a reasonable time to prepare for trial. 
What was reasonable time, was for the Commissioner of Special Bail to 
consider of and allow. This Court cannot interfere with the exercise of 
his discretion. 

The verdict is substantially a finding that the schedule is true ; and this is 
as much as we can expect from an Inferior Court, in which technical regu- 
larity and precision is neither expected nor desired. 

The motion is dismissed. 

Johnson and Harper, JJ. concurred. 



WILLIAM JOHNSON T8. ROBERT MUKRO. 

Although an attorney has no right to dispose of his client's chose in action, 
yet, if il is valueless, no damages can be recovered against him for so doing. 

Where an attorney had received a note for collection on one who was insol- 
vent, and with a view to benefit his client, exchanged the note for another, on 
a person who was then regarded as solvent, but afterwards, and the note not 
being paid, became insolvent ; held that the attorney was not liable. 

Before Earle, J. at Marian, Spring Term, 1835. 

The following is the report of the presiding Judge : 

Assumpsit against an attorney for negligence and misconduct. The 
plaintiff having demands, by notes, dec, to the amount of $366, on one 
A. Marvin, who resided in Georgetown, placed them in the hands of the 
defendant, who lives in Marion, for collection, as an attorney. His receipt 
is in these words : 

" Received, August 19th, 1829, of William Johnson, Esq., three notes 

for collection, of which the above are copies. 

R. MUNRO." 

Marvin had failed in January of the same year ; had taken the benefit 

6f the insolvent debtors Act, which was known to plaintiff when he gave 
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the papers to defendant ; there was no proof that it was known to defen- 
dant. He issued a writ, returnable to Fall Term, 1829* and then, as he 
did not reside or practice in Georgetown, placed the papers in the hands of 
Solomon Cohen, Esq. to carry on the suit. He filed a declaration, but 
made an accommodation with Marvin, who had a demand against John- 
son of $164. Mr. Cohen allowed the discount, (and there was no attempt 
to prove, nor any allegation, that it was not just,) and accepted from Mar- 
vin, in discharge of Johnson's demand, and of $40 due to himself from 
Marvin, a note on John W. Durant, living in Horry, for $230. Durant 
was in good business as a trader, and owned a plantation ; and Mr. Cohen 
considered the arrangement a fortunate one) the best that could have been 
made for Johnson and himself. He proceeded with the utmost dispatch to 
recover judgment against Durant, but before he effected it, Durant con-' 
fessed judgment to another creditor for a large amount, which swept all 
his property, so that nothing has been collected for the plaintiff. Marvin 
had been ever since, and is now, insolvent, and the original debt could not 
have been collected from him by execution. Some of the creditors under 
the assignment of the second class, (specialty debts,) will lose a portion of 
their demands. 

" I charged the jury* that when an attorney undertakes a professional 
business, that the law implies a promise that he will perform it with a 
reasonable degree of care, skill and diligence ; and that he is liable to an 
action, if guilty of a default in either of the foregoing particulars, whereby 
his client sustains an injury ; that the plaintiff should not only prove the 
defendant's default, but that he had sustained some loss ; as, for instance j 
that he might have recovered his debt, or a portion of it, at least the proba- 
bility of it, &c. I submitted to the jury whether the defendant had been 
guilty of such default, such want of care, skill and diligence j as should 
make him liable, and if so, whether the plaintiff has suffered any* and 
what, loss. I did not consider the mere change of security, the accommo- 
dation by which Durant's note was taken in discharge of Marvin's, as 
itself sufficient to entitle the plaintiff to recover, especially if the jury 
were satisfied that it was a judicious and beneficial arrangement at the 
time. The jury found for the defendant, and I should not have been satis- 
fied if they had found otherwise. I thought the verdict fully sustained by 
the evidence. I think there was no default ; it is clear there was no loss. 
The plaintiff would have been better entitled to an action, if the defen- 
dant had prosecuted to judgment and execution, a suit against an insol- 
vent man, thereby subjecting his client to the payment of costs, unless 
specially instructed. 

2 



10 COLCLOUGH VS. INGRAM. 

The plaintiff moves for a new trial, on the ground of error in the charge 
of the presiding Judge. 

Graham for the motion ; Dargan Sf Harllee, contra. 

Curia, per O'Neall, J. We are very clearly of opinion that the ver- 
dict ia right, and must be sustained. 

It is true that an attorney has no right to dispose of his client's chose in 
action ; but it is equally true, that if such chose in action is valueless, no 
damages can be recovered against the attorney on account of it. His 
release of the debt placed in his hands for collection, or his exchange of 
it for another, is a sufficient prima facie shewing to charge him ; and casts 
upon him the burthen of shewing that the act which he did was fair, and 
calculated to promote his client's interests, and that in point of fact, no 
injury or damage resulted therefrom. 

We agree with the Judge below, that the legal undertaking of an attor- 
ney is to discharge the professional business committed to him, with a 
reasonable degree of care, skill and diligence ; and that when the facts 
proved in this case were applied to this legal undertaking of the attorney, 
the defendant, they did not make out such a breach as would subject the 
defendant to damages. 

The motion for a new trial is dismissed. 

Johnson and Habper, JJ. concurred. 



JOHN COLCLOUGH VS. RICHAAD INGRAM. 

Where a party resides out of (he State, notice of an application to examine 
Witnesses, residing out of the Slate, may be given to his Attorney. 

Before Mr. Justice Butler, at Sumter, Fall Term, 1835. 

Action on the case for breach of warranty, in the sale of a negro. To 
f>rove his case, the plaintiff offered the depositions, by commission, of a wit* 
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ness resident in another State, which were objected to, on the ground 
that there had been no personal service of the interrogatories on the de- 
fendant himself, but only on his attorney, who required, at the time, the 
service to be made on his client. It was satisfactorily established, that the 
defendant, at the time the interrogatories were filed, was out of the 
State, having gone to parts unknown. The presiding judge put the de- 
fendant on terms, either to suffer the testimony to be read, or to let the 
case be continued at his costs. The defendant not agreeing to a con- 
tinuance on these terms, the evidence was received, and a verdict rendered 
for the plaintiff. 

The defendant now moves for a new trial, on the ground that the ex- 
amination of the witness by commission, should have been rejected. 

Curia, per O'Neall, J. The only question which it is necessary to ex- 
amine, is whether the depositions of John May rant, Esq., ought to have 
been read in evidence. For if they were not regular, I think the Judge 
below erred in imposing terms on the defendant ; he asked no favor or 
indulgence from the court, he relied simply on a legal objection, which if 
valid, he had the right to claim should be sustained ; but if invalid, then 
it was the duty of the Judge below to overrule it. So much I thought 
it necessary to say, in relation to the imposition of terms, to compel 
the trial of causes. For unless a party moved for a continuance under 
circumstances constituting actual or constructive neglect, I have been al- 
ways opposed to the imposition of any terms ; and even in these cases, I 
never thought myself justified, while on the circuit, in making the pay- 
ment of costs a term. 

I think the depositions were regular, and properly in evidence. For al- 
though under the Acts of 17S7 and 1799, the notice of the application to 
examine witnesses residing out of the State, must generally be served on 
the party himself; Andrews fy Keenan vs. Thomas, 1 Hill's Rep. 278, yet 
I think the case where the party resides out of the State, constitutes an 
exception to the general rule. For in such a case, there can be no per- 
sonal service on the party himself, by any legal authority, emanating 
from the law of this State. In such a case, the party is regarded as in 
Court, and his attorney as representing him for all purposes in the case, 
except it is when, as in the summary process jurisdiction, the defendant is 
called on for a discovery ; in that case, the service of interrogatories on 
the attorney, will not answer. Bartoline vs. Heartle, 2 Bail. 196. But 
that proceeds, both upon the express provisions of the rule of court, and 
also upon the obvious fact, that unless the party himself be served, he can* 
not make the desired discovery. The present exception arises from ne- 
cessity. For if a defendant, by going out of the State, could prevent the 
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examination of a witness, he would have it in his power to defeat the 
whole course of justice* Such a result in favor of a party out of the State, 
cannot be allowed to flow from an Act intended to apply to, and regu 
late, suits between citizens of the same State, 
The motion for a new trial is dismissed. 

Johnson and {Iarper, JJ. concurred. 



MUERELL & FOOTE VS. DAVID JOHN8Q9. 

Money in the hands of the Ordinary, arising from the sale of real estate 
for partition, is not the subject of attachment. The Court of Ordinary, having 
possession of the fund, has the exclusive right to dispose of it. 

The Court may, in its discretion, permit a garnishee to amend his return. 

Before Gantt, J"., at Union, Fall Term, 1835. 

The presiding Judge sent up the following report : 

"The Ordinary had sold land for partition, among the distributees of Da- 
vid Johnson, deceased, and held the bonds for the payment of the pur- 
chase money. Before the money became due, and before the settlement 
of the estate, an attachment was served upon him. 

Certain proceedings in the Court of Equity, on the part of Vessel Is and 
wife, to have the fund in the bands of the Ordinary paid over to them, 
were relied on to vacate the attachment. 

1 overruled the motion to set aside the attachment. The case is distin- 
guishable from that of an executor, relied on by the counsel for Vessells 
and wife. 

I also allowed Pratt, the garnishee,*to make an additional teturn, which 
the plaintiffs' counsel complained was illegal, &c." 

The Ordinary appealed from the decision of the presiding judge, sub- 
jecting the fund in his hands to the plaintifls' attachment, on the ground 
that this Court has jurisdiction over it ; and the plaintiff appealed from the 
order of the court, permitting the Ordinary to amend his return. 

B. M. Pearson for the plaintiffs ; Dawkins for garnishee. 
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Curia, per Johnson, J. The fund sought to be subjected to this attach- 
ment, is in the legitimate possession of the Court of Ordinary, for the 
purpose of partition, as it is said, amongst the distributees of the late Da- 
vid Johnson, deceased, of whom the defendant is one, and the case stated 
bears a very striking analogy to that of Young vs. Young % 2 Hill, 425., in 
which it was held that funds in the hands of an executor, or the proceeds 
of the sales of real estate made for partition, was not the subject of attach- 
ment, in a suit against the legatee ; and the only difference between the 
cases, is, that here the Ordinary is the garnishee, and there the executor ; 
the principle, however, extends equally to both cases ; the court having 
possession of the funds, has the right to dispose of them, and the jurisdic- 
tion over them belonged exclusively to the Ordinary. 

Pratt, the Ordinary, and the garnishee, had unquestionably the right to 
appeal, for if he had paid out the funds, oh the order of a Court not hav- 
ing jurisdiction of the subject, he would have been personally liable. In 
the language of the court, in Vessells vs. Johnson, decided at last May term, 
such an order would have been a nullity. The court, most undoubtedly, 
had the discretionary power of permitting Pratt to amend his return, and 
we have no doubt that it was discreetly and properly exercised. 

It is therefore ordered, that the order of the Circuit Court, requiring 
Pratt, the garnishee, to pay the funds in his hands to the plaintifis, be, and 
the same is hereby, set aside and reversed* 

Q'Neall and -Harper, J J. concurred. 



(t/* An Act of tbe Legislature was passed* on tbe 18th December, 
1835, entitled "Ad Act to reform and amend the Judiciary System of 
this State," which repealed the Act of 1624,- establishing a Court of 
Appeals ; and provides, that from the Judges of the said Court of Appeals, 
two shall be designated by ballot of both branches of the Legislature, to 
act as Chancellors, and that the remaining Judge shall perform the duties 
of a Judge of the Courts of law ; and that the Law Judges and Chancel- 
lors shall meet and sit at Columbia on the fourth Monday in November, 
and the third Monday in July, — and at Charleston on the first Monday in 
January, and tbe fourth Monday in April, in each year, "for the purpose 
of holding the Court of Appeals, in hearing and determining all motions 
which may be made for new trials, and in arrest of judgment, and such 
points of Law and Equity as may be submitted to them, with the same 
powers now exercised by the Court of Appeals : Provided, that not less 
than a majority of the Law Judges, and a majority of the Chancellors, 
shall hold said Court ; and provided also, that no Chancellor or Law 
Judge, by or before whom a case has been heard or tried, shall exercise 
appellate jurisdiction thereupon in said Court." 

In pursuance of this Act, and in the same session, the Hon. David 
Johnson, and the Hon. Wm. Harper, were designated by ballot as Chan- 
cellors ; and consequently, the Hon. J. B. O'Nball, the remaining Judge, 
)>ecame a Judge of the Courts of Law. 
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ADMR'X. J. JOHNSON VS. ED. W. BOUNETHEA. 

Defendant, on beiog applied to by the agent of the plaintiff's intestate, for 
payment of a medical account, replied, "I have also an account agaiost Dr. J. 
which I will discount against his, when I get mine made out, and will settle 
with you:" held that this was a sufficient admission of the debt, and promise to 
pay, to take the case out of the Statute of Limitations. 

Before Earle, J"., at Charleston, May Term, 1835. 

( 

Assumpsit on open account, for medical attendance. Pleas, statute of 
limitations, and general issue. 

The declaration contained counts, 1st, for services as a physician, sur- 
geon and apothecary, for medicines, ore. ; 2nd, quantum meruit; 3d, «•-» 
wemul computassent. The debt was barred by the statute of limitations,- 
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The defendant, being in the custody of the Sheriff of Union district, by 
virtue of a ca. sa. , at the suit of the plaintiff, rendered a schedule of his 
estate, and petitioned a Commissioner of Special Bail for his discharge. 
The plaintiff filed exceptions to the schedule, and the Commissioner of 
Special Bail summoned and impannelled a jury, according to the provisions 
of the Act of 1833, to whom the case was submitted. The jury not 
being abie to agree were discharged, and subsequently another jury was 
impannelled, and returned the following verdict: " We find for the de- 
fendant, R. Sims, not guilty. 11 On which, the defendant was ordered to 
be discharged. 

The plaintiff appeals from the verdict of the jury, and the order of dis- 
charge, on several grounds, which, with the facts on which they are predi- 
cated, are set forth in the following opinion of the Appeal Court 

Hmrndon for the appellant , 

Curia, per OWr all, J. The first ground of objection taken by the 
plaintiff, for the want of notice, under the Act of 1788, came too late, 
after he had filed his exception to the prisoner's schedule, and he was 
put on his trial before a jury. For the objection was previous to the issue, 
in fact. The making up of the latter was a waiver of any exception, 
which in itself supposes that the plaintiff was not prepared to meet the 
investigation of the case. In this case, one jury had heard the case, and 
not agreeing, had been discharged* and another had been summoned, and 
was about being impannelled to try the case before the objection was pre* 
sented. Under such circumstances, it was very properly overruled. 

Five objections have been taken by the plaintiff to the last trial, arising 
out of the Act of 1833. They will be considered pretty much together. 
I have no doubt that the Commissioner of Special Bail had the right to 
have kept the first jury together until they did agree. For there was no 
legal limit to their term of service, and in this point of view McLemore's 
case, 2 Hill, 680, differs from this, and has no application to it But as the 
Commissioner of Special Bail did discharge the jury before they agreed in 
a vetdict, his act, although it may be illegal, cannot prejudice the defen- 
dant No trial has in fact been made : the plaintiff has not falsified his 
schedule by the verdict of a jury, and there must either be a still subsist 
ing legal right to have that question tried, or the defendant is entitled to 
be discharged. Regarding the first attempt to try the case as a failure to 
do so, the defendant's application to be discharged still remains as an ori- 
ginal matter to be acted on, to which the plaintiff's objection that it is 
false is made, and which calls for the verdict of a jury under the Act of 
J8S3. In this point of view, the Justice did right in calling in another jury. 



i 
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The Act directs the "Judge, Justice or Commissioner of Special Bail, 
to place the names of twenty-four neighbouring freeholders, &c." What 
is meant by neighbouring freeholders ? The jury drawn for the Court of 
General Sessions and Common Pleas, are said to come from the vicinage, 
that is, from the district : and I am very much disposed to think, that is the 
only good and sound construction which can be given to the words * 'neigh- 
bouring freeholders." If this be not so, what rule can be adopted? What 
constitutes a neighborhood ? The only legal meaning is that which I have 
suggested. In common parlance, and in common use, has it any fixed 
limitation as to distance ? It unquestionably has none. Sometimes, per- 
sons living within two or three miles are alone regarded as neighbors ; 
while in other instances, persons who live in eight or ten miles of each 
other, are so considered. If it is to be confined to the small circle 
with whom the defendant or plaintiff is in the habit of exchanging acts 
of kindness, it would often be impossible to obtain twenty-four freeholders 
from among them. But let the meaning be what it may, the Commission- 
er of Special Bail has the right to select the names to be put in the box ; 
and unless he is guilty of fraud or corruption, I do not perceive that his 
act can be questioned. We think, too, that having this right of selection, 
that he exercised it fairly and justly, in excluding from the box the names 
of those who had heard the case on a former occasion, and could not agree. 
A fair and impartial trial by a jury was the object intended to be secured 
by the Act This was best attained by sending the case to men who were 
unacqoainted with the facts on which they were to pass. 

In giving full effect to the Act of 1833, it is necessary that the Com- 
missioner of Special Bail should conform, as near as may be possible, to 
the rules governing jury trials in the Superior Courts. Mr. Gregory had 
been sworn as a juror, but before any testimony was heard, the case was 
adjourned to another day, at which time he could not, or did not, attend. 
In a similar case in the Superior Courts, another juryman would have been 
called and sworn ; this was done here, and was correct. So too in relation 
to Gage ; the Justice acted correctly in excusing him on the objection 
stated by himself, that he had made up an opinion. He ought not to have 
sat ; and if the parties did not object to him, as an honest man he ought 
(as he did) to have sought his own exclusion. Col. Beatty's substitution 
for him was regular ; he had been excused from sitting on a previous day, 
but he still remained one of the " other freeholders originally selected," 
and from diem the Commissioner is authorized by the Act to complete 
the jury. 

The plaintiff's objection that he had not sufficient and legal notice of 
the time of trial, was allowed its full force in the postponement of the 
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case. For he Was entitled to no specific notice ; he was already in Court; 
and all which he could demand, was a reasonable time to prepare for triah 
What was reasonable time, was for the Commissioner of Special Bail to 
consider of and allow. This Court cannot interfere with the exercise of 
his discretion. 

The verdict is substantially a finding that the schedule is true ; and this is 
as much as we can expect from an Inferior Court, in which technical regu- 
larity and precision is neither expected nor desired. 

The motion is dismissed. 

Johnson and Harper, J J. concurred; 



WILLIAM JOHNSON TS. ROBERT MUNRO. 

Although an attorney has no right to dispose of his client's chose in action, 
jet, if it is Tameless, no damages can be recovered against him for so doiog. 

Where an attorney had received a note for collection on one who was insol- 
vent, and with a view to benefit his client, exchanged the note for another, on 
a person who was then regarded as solvent, but afterwards, and the note not 
being paid, became insolvent ; held that the attorney was not liable. 

Before Earle, J. at Marion, Spring Term, 1835. 

The following is the report of the presiding Judge : 

Assumpsit against an attorney for negligence and misconduct. The 
plaintiff having demands, by notes, &c, to the amount of (366, on one 
A. Marvin, who resided in Georgetown, placed them in the hands of the 
defendant, who lives in Marion, for collection, as an attorney. His receipt 
is in these words : 

" Received, August 19th, 1829, of William Johnson, Esq., three notes 

for collection, of which the above are copies. 

R. MUNRO. 1 ' 

Marvin had failed in January of the same year ; had taken the benefit 

of the insolvent debtors Act, which was known to plaintiff when he gave 
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the papers to defendant ; there was no proof that it was known to defen- 
dant. He issued a writ, returnable to Fall Term, 1829 * and then, as he 
did not reside or practice in Georgetown, placed the papers in the hands of 
Solomon Cohen, Esq. to carry on the suit. He filed a declaration, but 
made an accommodation with Marvin, who had a demand against John- 
son of (164. Mr. Cohen allowed the discount, (and there was no attempt 
to prove, nor any allegation, that it was not just,) and accepted from Mar- 
vin, in discharge of Johnson 's demand, and of 940 due to himself from 
Marvin, a note on John W. Durant, living in Horry, for 9230. Durant 
was in good business as a trader, and owned a plantation ; and Mr. Cohen 
considered the arrangement a fortunate one* the best that could have been 
made for Johnson and himself. He proceeded with the utmost dispatch to 
recover judgment against Durant, but before he effected it, Durant con-' 
fessed judgment to another creditor for a large amount, which swept all 
his property, so that nothing has been collected for the plaintiff. Marvin 
had been ever since, and is now, insolvent, and the original debt could not 
have been collected from him by execution. Some of the creditors under 
the assignment of the second class, (specialty debts,) will lose a portion of 
their demands. 

" I charged the jury* that when an attorney undertakes a professional 
business, that the law implies a promise that he will perform it with a 
reasonable degree of care, skill and diligence ; and that he is liable to an 
action, if guilty of a default in either of the foregoing particulars, whereby 
his client sustains an injury ; that the plaintiff should not only prove the 
defendant's default, but that he had sustained some loss ; as, for instance, 
that he might have recovered his debt, or a portion of it, at least the proba- 
bility of it, &c. I submitted to the jury whether the defendant had been 
guilty of such default, such want of care, skill and diligence j as should 
make him liable, and if so, whether the plaintiff has suffered any* and 
what, loss. I did not consider the mere change of security, the accommo- 
dation by which Durant's note was taken in discharge of Marvin's, as 
itself sufficient to entitle the plaintiff to recover, especially if the jury 
were satisfied that it was a judicious and beneficial arrangement at the 
time. The jury found for the defendant, and I should not have been satis, 
fied if they had found otherwise. I thought the verdict fully sustained by 
the evidence. I think there was no default ; it is clear there was no loss. 
The plaintiff would have been better entitled to an action, if the defen- 
dant had prosecuted to judgment and execution, a suit against an insol- 
vent man, thereby subjecting his client to the payment of costs, unless 
specially instructed. 

8 
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The plaintiff moves for a new trial, on the ground of error in the charge 
of the presiding Judge. 

Graham for the motion ; Dargan Sf Harllee, contra. 

Curia, per CNeall, J. We are very clearly of opinion that the ver- 
dict is right, and must be sustained. 

It is true that an attorney has no right to dispose of his client's chose in 
action ; but it is equally true, that if such chose in action is valueless, no 
damages can be recovered against the attorney on account of it. His 
release of the debt placed in his hands for collection, or his exchange of 
it for another, is a sufficient prima facie shewing to charge him ; and casts 
upon him the burthen of shewing that the act which he did was fair, and 
calculated to promote his client's interests, and that in point of fact, no 
injury or damage resulted therefrom. 

We agree with the Judge below, that the legal undertaking of an attor- 
ney is to discharge the professional business committed to him, with a 
reasonable degree of care, skill and diligence ; and that when the facts 
proved in this case were applied to this legal undertaking of the attorney, 
the defendant, they did not make out such a breach as would subject the 
defendant to damages. 

The motion for a new trial is dismissed. 

Johnson and Habper, JJ. concurred. 



JOHN COLCLOUGH VS. RICHARD INGRAM. 

Where a party resides out of the State, notice of an application to examine 
Witnesses, residing out of the State, may be given to his Attorney. 

Before Mr. Justice Butler, at Sumter, Fall Term, 1835. 

Action on the case for breach of warranty, in the sale of a negro. To 
prove his case, the plaintiff offered the depositions, by commission, of a wit' 
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ness resident in another State, which were objected to, on the ground 
that there had been no personal service of the interrogatories on the de- 
fendant himself, but only on his attorney, who required, at the time, the 
service to be made on his client. It was satisfactorily established, that the 
defendant, at the time the interrogatories were filed, was out of the 
State, having gone to parts unknown. The presiding judge put the de- 
fendant on terms, either to suffer the testimony to be read, or to let the 
case be continued at his costs. The defendant not agreeing to a con* 
tinuance on these terms, the evidence was received, and a verdict rendered 
for the plaintiff. 

The defendant now moves for a new trial, on the ground that the ex- 
amination of the witness by commission, should have been rejected. 

Curia, per O'Neall, J. The only question which it is necessary to ex- 
amine, is whether the depositions of John Mayrant, Esq., ought to have 
been read in evidence. For if they were not regular, I think the Judge 
below erred in imposing terms on the defendant ; he asked no favor or 
indulgence from the court, he relied simply on a legal objection, which if 
valid, he had the right to claim should be sustained ; but if invalid, then 
it was the duty of the Judge below to overrule it. So much I thought 
it necessary to say, in relation to the imposition of terms, to compel 
the trial of causes. For unless a pauy moved for a continuance under 
circumstances constituting actual or constructive neglect, I have been al- 
ways opposed to the imposition of any terms ; and even in these cases, I 
never thought myself justified, while on the circuit, in making the pay- 
ment of costs a term. 

I think the depositions were regular, and properly in evidence. For al- 
though under the Acts of 1767 and 1799, the notice of the application to 
examine witnesses residing out of the State, must generally be served on 
the party himself; Andrews $* Keenan vs. Thomas, 1 Hill's Rep. 27S, yet 
I think the case where the party resides out of the State, constitutes an 
exception to the general rule. For in such a case, there can be no per- 
sonal service on the party himself, by any legal authority! emanating 
from the law of this State. In such a case, the party is regarded as in 
Court, and his attorney as representing him for all purposes in the case, 
except it is when, as in the summary process jurisdiction, the defendant is 
called on for a discovery ; in that case, the service of interrogatories on 
the attorney, will not answer. Bartoline vs. Heartle, 2 Bail. 196. But 
that proceeds, both upon the express provisions of the rule of court, and 
also upon the obvious fact, that unless the party himself be served, he can* 
not make the desired discovery. The present exception arises from ne- 
cessity. For if a defendant, by going out of the State, could prevent the 
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examination of a witness, he would hare it in his power to defeat the 
whole coarse of justice. Such a result in favor of a party out of the State, 
cannot be allowed to flow from an Act intended to apply to, and regu 
late, suits between citizens of the same State. 
The motion for a new trial is dismissed. 

Jobnsoa and Harper, JJ. concurred. 



MURJLKU. & FOOTS VS. DAVID JOHNSON. 

Money in the hands of the Ordinary, arising from the sale of real estate 
for partition, is oot the subject of attachment. The Court of Ordinary, having 
possession of the fund, has the exclusive right to dispose of it. 

The Court may, in its discretion, permit a garnishee to amend his return. 

Before Gahtt, J., at Union, Fall Term, 1835. 

The presiding Judge sent up the following report : 

"The Ordinary had sold land for partition, among the distributees of Da- 
arid Johnson, deceased, and held the bonds for the payment of the pur- 
chase money. Before the money became due, and before the settlement 
of the estate, an attachment was served upon him. 

Certain proceedings in the Court of Equity, on the part of Vessel Is and 
wife, to have the fund in the bands of the Ordinary paid over to them, 
were relied on to vacate the attachment. 

1 overruled the motion to set aside the attachment. The case is distin- 
guishable from that of an executor, relied on by the counsel for Vessells 
and wife. 

I also allowed Pratt, the garnishee,*to make an additional teturn, which 
the plaintiffs' counsel complained was illegal, &c." 

The Ordinary appealed from the decision of the presiding judge, sub- 
jecting the fund in his hands to the plaintiffs' attachment, on the ground 
that this Court has jurisdiction over it ; and the plaintiff appealed from the 
order of the court, permitting the Ordinary to amend his return. 

B. M. Pearson for the plaintiffs ; Dawkins for garnishee. 
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Curia, per Johnson, J. The fund sought to be subjected to this attach- 
ment, is in the legitimate possession of the Court of Ordinary, for the 
purpose of partition, as it is said, amongst the distributees of the late Da- 
vid Johnson, deceased, of whom the defendant is one, and the case stated 
bears a very striking analogy to that of Young vs. Youngs 2 Hill, 425., in 
which it was held that funds in the hands of an executor, or the proceeds 
of tbe sales of real estate made for partition, was not the subject of attach- 
ment, in a suit against the legatee ; and the only difference between the 
cases, is, that here the Ordinary is the garnishee, and there the executor ; 
the principle, however, extends equally to both cases ; the court having 
possession of the funds, has the right to dispose of them, and the jurisdic- 
tion over them belonged exclusively to the Ordinary. 

Pratt, the Ordinary, and the garnishee, bad unquestionably the right to 
appeal, for if he had paid out the funds, oh the order of a Court not hav- 
ing jurisdiction of the subject, he would have been personally liable. In 
the language of the court, in Vessells vs. Johnson, decided at last May term, 
such an order would have been a nullity. The court, most undoubtedly, 
had the discretionary power of permitting Pratt to amend his return, and 
we have no doubt that it was discreetly and properly exercised. 

It is therefore ordered, that the order of the Circuit Court, requiring 
Pratt, the garnishee, to pay the funds in his hands to the plaintiffs, be, and 
the same is hereby, set aside and reversed* 

O'Neall and. Harper, J J. concurred. 
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{£/* An Act of tbe Legislature was passed- on tbe 18th December, 
1835, entitled "An Act to reform and amend the Judiciary System of 
this State," which repealed the Act of 1824,- establishing a Court of 
Appeals ; and provides, that from the Judges of the said Court of Appeals, 
two shall be designated by ballot of both branches of the Legislature, to 
act as Chancellors, and that the remaining Judge shall perform the duties 
of a Judge of the Courts of law ; and that the Law Judges and Chancel- 
lors shall meet and sit at Columbia on the fourth Monday in November, 
and the third Monday in July, — and at Charleston on the first Monday in 
January, and the fourth Monday in April, in each year, "for the purpose 
of holding the Court of Appeals, in hearing and determining all motions 
which may be made for new trials, and in arrest of judgment, and such 
points of Law and Equity as may be submitted to them, with the same 
power 8 now exercised by the Court of Appeals : Provided, that not leas 
than a majority of the Law Judges, and a majority of the Chancellors, 
shall hold said Court ; and provided also, that no Chancellor or Law 
Judge, by or before whom a case has been heard or tried, shall exercise 
appellate jurisdiction thereupon in said Court." 

In pursuance of this Act, and in the same session, the Hon. David 
Johnson, and the Hon. Wm. Harper, were designated by ballot as Chan- 
cellors ; and consequently, the Hon. J. B. O'Neall, the remaining Judge, 
)>ecame a Judge of the Courts of Law. 
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ADMft'X. J. JOHNSON VS. ED. W. BOUNETHEA. 

Defendant, on being applied to by the agent of the plaintiff's intestate, for 
payment of a medical account, replied, "I have also an account against Dr. J. 
which I will discount against his, when I get mine made out, and will settle 
with yon :" held that this was a sufficient admission of the debt, and promise to 
pay, to take the case out of the Statute of Limitations. 

Before Earle, /., at Charleston, May Term, 1835. 

( 

Assumpsit on open account, for medical attendance. Pleas, statute of 
limitations, and general issue. 

The declaration contained counts, 1st, for services as a physician, sur- 
geon and apothecary, for medicines, &c. ; 2nd, quantum meruit; 3d, Hf 
semitf computassent. The debt was barred by the statute of limitations,- 
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ort.^ *£> SOftDECAI. 

ir if we are to hold htm as principal 

it .it that character, he must take to him- 

^, -..*...»* :i«t mtuld otherwise have accrued to the true 

«* ^t-^u stains. But from whom are they due? 

..,. . u m* tMvsaeut of any part t or may he not be 

- c^to.«*x>*i rales that protect agents from liability % 

. >, . wu u Jaincer, from the seeming concealment of his 

^ «v »>■* 4uaurfc. He may still be in no worse situation 

«■*. *».«»o%« »MtfB*eake, who in old time sat obtrusively in 

•s» w.t wt» offensive ; but it did not follow in the law, 

„v>- <. > vwt ik*t h+ was to be hung up on high. Let us then see, 

.. .v »*»*a<* v>f st net law, whether our Mordecai may not 

... x^.: tttthAit What are the facts on this side of the case % 

x— n. h ; g*tt«n* be questioned that Mordecai paid over the 

x . ^ «» vutved by Waddell, to the owners of the brig ; that 

is •;•**> thrice to retain the money ; that he acted through- 

x s^ a..%* and in the whole transaction appeared as the cer~ 

v . * y »v owners of the brig, though they were not speci- 

N . \ ^,.sv, V inter these facts the decision depends upon the 

— • '•* ;*****! wle— "Standing," (says Cbanc. Kent, 2 vol. 630, 

* v vs* xnvwg foundations, and pervading every system of jurispru- 

v . vs * tut \%fc%>w an agent is duly constituted, and names his principal, 

v n v^^v* iu hi* name, the principal is responsible and not the agent," 

\ v . \vx 'U a** (the agent,) makes the contract in behalf of his princi- 

^ . v^l JuvK«*s his name at the time, he is not personally liable," &c. 

: n x \, th»* ^Mtoral rule, the questions recurs, — Did Mordecai name his 

u^jkaH The answer is, he entered into the contract as agent for 

.Uv v^u^i \\$ the Encomiun— but he did not express or give their pa- 

^viu^i su siht Utlaii names. Now, is such fullness and precision indispensa- 

U\s \tfcw* ihe communication made is intelligible 1 I concede that every 

44*vu* uut«t so tllsoloso his principal at the time of the contract, as to ena- 

Nv tk* opposite party to have recourse to the principal, in case the 

tytout tool authority to bind him, 2 Kent, 631. But I cannot perceive 

\\**Mt»lh He* the necessity of the agent naming, specifically and severally, 

V\vM,V (Hit* of a olass or compauy of his principals, who are usually design 

utttf tl miimmik men of business by some brief descriptive terms. For in- 

«Umoi», were nn agent to say, "the work is to be done for the steamer Eti- 

tt*H« himI I am the captain, or for the owners of Fitzsimons' wharf/' this 

\s\\\\\\\ he enough, prima Jaeie, unless, or until, the agent be called on for 

a litui'D precise specification of tho names of his principals. To require 
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THE STATE VS. HElfRT ORIMKC 

The Act of 1794 exempts from ordinary militia duty, only such officers as 
mid held commissions for seven years before the passage of the Act, and not 
such as should afterwards hold commissions for seven years. 

t 

Motion for prohibition, before Mr. Justice Bay, at Chambers >, 28th Feb- 

ruary, 1835. 

His Honor granted the motion, and this was an appeal from his deci- 
sion. The case sufficiently appears from the following opinion of this 
court, delivered by 

Earle, J. The object of the proceeding in this case, is to restrain the 
sheriff from levying a fine, imposed on the relator for not attending a 
militia muster, on the ground that he was exempted from ordinary militia 
duty, by having held a commission seven years ; and the court that im- 
posed the fine, decided against law, when it held that he was not so 
exempt. Mr. Justice Bay granted the prohibition, for reasous which he 
has assigned in bis report ; and the case comes before this court, by ap- 
peal, on a motion to reverse his judgment. 

The exemption which is claimed by the relator, is supposed to be con- 
tained in the Act of 1794, entitled "An Act to organize the militia 
throughout the State of South Carolina, in conformity with the Act of 
Congress.'' Aad the question depends on the construction of that part of 
the Act, which excuses certain persons, and classes of persons, from per- 
forming ordinary duty. The section is in these words. "And be it fur- 
ther enacted, that persons of the following professions and descriptions, 
shall be excused from militia duty, except in times of invasion or alarm, 
to wit : the Lieutenant Governor for the time being, members of both 
branches of the Legislature, and their officers," (enumerating many other 
classes of persons,) "and all militia officers who have held their commis- 
sions for seven years/' It is on the construction of this latter clause, that 
the question arises ; and the proposition on behalf of the . relator is, that 
this provision is prospective as well as retrospective in its operation, and 
exempts from ordinary service not only such officers as had then held 
their commissions seven years, but also such as should, at any time after- 
wards, hold commissions for that term. 

The question depends more on grammatical rules, than on legal prin- 
ciples, and is one of philological, rather than of judicial, construction. In 
the decision of it, we derive very little aid from those general rules 
which have been suggested by reason, reflection and experience, and 
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common sense which is to be found in the practice already noticed, we 
shall soon see the application of the maxim, "Q*i haeret t» litera, haeret 
in cortice." But let us first draw somewhat further upon the current opin- 
ions of the learned, in support of the practice under the general rule. 
Counsellor Livermore, whose treatise on the law of principal and agent 
is so full and distinct, quotes the dictum of Lord Kenyon, as of course 
correct, 2 vol. 247. Barristers Starkie and Paley, no less learned and 
profound, do the same in the same spirit, 3 Starkie 1020, Paley's 
P. and A. 250. All cite the dictum, and not one commentator does 
it with disapprobation, or seems to apprehend any inconsistency in the 
judge's two propositions. The inconsistency, if any, floats on the sur- 
face. Lord Kenyon means just what the general rule reasonably imports, 
to wit : That the agent must declare his principal, at the time of the con- 
tract, so that the opposite party may know, not only that the agent does 
not bind himself, but what party he trusts. Why must be know the party % 
clearly, that he may exercise his own judgment as to whom he will trust, 
in the first instance ; and that he may have recourse, finally, to the prin- 
cipal to whom the agent has imputed the contract. It seems to me 
then very plain, that upon a just exposition of the rule, where more 
precise information is wanted than that of a general designation of 
the principal made at the time of the contract, and which may be re- 
quired, in the course of events, in order to proceed in a suit against the 
principal, or for other purpose, such extra information should be sought 
for by the party requiring it ; and if the agent refuses to give it, he may 
be still liable ; and this is the meaning of the judge in the case of Otoe* 
9. Gooch. Tl)e same might perhaps be said if he refuses to exhibit his 
power, when necessarily called for by the opposite party. But admitting 
that there may be room for two opinions upon the present application of 
the leading rule in the law of principal and agent, there is another view 
of the case, which renders the verdict both satisfactory and strictly le- 
gal. The action is for money bad and received to the use of the plain- 
tiff. The hundred dollars was voluntarily paid by the plaintiff in advance ; 
and he gave no timely notice to have the money detained. Mordecai 
committed no trespass, and made no encroachment upon the rights of the 
plaintiff. He simply received the money advanced for his principal. Had 
he obtained it by some device, or by any deliberate and affirmative act of 
his own, as by selling one of the negroes, there would have been much 
more reason and law in charging him personally. But to render him 
liable, in the equitable action of money "had and received," when he 
was the mere quiescent receiver without bad faith, and had given the 
money its only proper destination, by paying it over, would be to adjudge 



CHARLESTON, JANUARY, 1636. 29 

him principal "t* ezteruo, and of course liable for all the damage done by 
the captain at Nassau. It would be to "divert the primary principle of this 
species of action, which has been called a "little bill in equity," in which 
money shall not be recovered against equity and good conscience. This is 
strictly a legal view. And assuredly , whatever view may be taken of his con- 
duct in other respects, in the matter of this particular action, both in re- 
ceiving and paying over the hundred dollars, Mordecai stands blameless; 
in this regard, at least, he is "an Israelite indeed without guile. 11 The 
motion is dismissed. 

Justices Gantt, O'Neall and Butler, aud Chancellors DeSaussurb 
and Johnson, concurred. 

Earls, J. This cause was tried before me in the court below, and 
although 1 am not allowed to exercise appellate jurisdiction in relation 
to it, yet as I intimated a doubt if the verdict could be sustained, the 
opinion of the court will not be diminished in its authority, if I add the 
grounds on which my doubts have been removed. I think the verdict of 
the jury was rendered mainly on tfye ground that the defendant con- 
tracted as agent for the owners, that they would transport the slaves in 
question ; and that he not only did not mean to make himself liable, but 
that on a just interpretation of such a contract, and according to the common 
understanding of this community, he was not liable personally. Without 
abandoning the test I before held to be the true one, that the defendant 
was liable in this action to recover back the money paid on the contract, if 
he would have been liable on the original contract for non performance — 
I think it may be well questioned, whether the defendant was so liable, for 
the reasons already assigned by Mr. Justice Richardson, without saying 
that I fully concur in all the views presented, and without meaning to ex- 
press any dissent. I confess I feel too doubtful on that question to dis- 
turb the verdict, even if it depended on myself. But there was another 
ground on which I thought the defendant might be held liable in this ac- 
tion, for money received by him, on account of his principals, which they 
were clearly not entitled to retain, although he had made the contract as 
agent, and was not himself personally liable on the contract. Sucb an ac- 
tion might be maintained against the agent if he has received notice not 
to pay the money over, and I apprehend without such notice, if in fact 
the money has not been actually paid over. 7 John. Rep. 179. 

Such was the defence in this caqe; but I thought the declaration of the 
defendant, under the circumstances, was not legal proof of the fact, con- 
sidering that such matter of discharge should be made out by the defend* 
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ant on competent evidence. Thi9 was error. If the plaintiff sought to 
recover back from the agent, money paid him on account of the principal, 
he should have proved notice not to pay over; or that the money remained 
in the hands of the agent It was not incumbent on the defendant to dis- 
charge himself by proving that he had paid over. On this ground, there- 
fore, the verdict is right, if it be so on the former. 



FOGARTIE AND WIFE VS. HUBBELL. 

The effect of a Sheriff's sale is to transfer to the purchaser ail the legal title 
r of the defendant; and therefore, after a sale UDder execution, against husband 
and wife, of personal property previously conveyed in trust, for the use of the 
wife, husband and wife cannot maintain trover against the purchaser for the 
property sold : And although their possession might have been a sufficient 
title to sustain the action against a wrong doer, such title is also the subject of 
levy and sale. Perhaps the trustee may have a right of action. 

The property in question had been conveyed by a former husband, in trust 
'for the sole and separate use of his wife, and after her decease, to the children 
of that marriage, if any , and if cone, to the said wife and her heirs, " not 
subject to the debts of her present or any future husband." 

O'Neall, J. held, that as there was no issue of the former marriage, the 
trust was executed, and the legal estate vested absolutely in the wife, and that, 
therefore, the execution authorized the sale : And that the provision ef the 
deed that the property should not be liable for the debts of the husband, is a 
subsisting trust in her favor, which might be set up in Equity, but could not be 
noticed at law. 

Before Earle, J. at Charleston, June, 1835. 

Trover for two negroes. Die and Tom. The negroes once belonged 
tx> David Sealy, the former husband of the plaintiff, Mrs. Fogartie, and 
during coverture, (in 1827,) he conveyed them, by deed, to J. M. Lowry, 
ip trust for the sole and separate use pf E. A. Sealy, now Mrs. Fogartie, 
and after her decease, to the children of their marriage, if any, and if 
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none, to the said £. A. Se?ly and her heirs, not subject to the debts of 
her present or any future husband. SeaJy was indebted to the defendant 
by note, and he brought suit tbeieon against the present plaintiffs, since 
their intermarriage, and obtained judgment against them as executors 
de son tort, on which execution issued de bonis testations, vel si non, de bonis 
propriis. On this execution, the negroes were sold, and the defendant 
purchased them. 

The jury found a verdict for the plaintiffs : and the defendant moves 
for a new trial, on the following grounds ; 

Because his Honor instructed the jury that the judgment and execu- 
tion against husband and wife, for a debt or default of the wife, dum sola, 
did not authorize the sale of the negroes conveyed by the deed of 1827, 
to the sole and reparate use of the wife : Whereas, it is respectfully 
submitted-— ' 

First. — That the bona fides of the deed of 1827, should have been left 
to the jury. 

iSeconJfy.— That the judgment and execution authorized the sale of 
the negroes in question, as the property of E. A. Fogartie. 

Thirdly. — That the plaintiffs, by the form of their action, were preclud- 
ed from saying that the negroes in question were not the property of 
Fogartie and wife, and the Court should have instructed the jury that the 
plaintiffs were not entitled to recover. On which grounds, defendant 
insists, that the verdict should be set aside, and the plaintiffs non-suited ; 
or else that a new trial should be granted. 

The presiding Judge thds reports his views of the law : 

"On the general and well settled principles of the law of Baron and 
Feme, I was of opinion that the separate property of the wife, secured to 
her by deed, could not be sold under execution, against husband and wife, 
upon a judgment against both, during the coverture, although for a debt 
or default of the wife before marriage. That was the only question seri ± 
ously made or argued. By the marriage, the husband acquires an absolute 
interest in the personal estate of the wife, and the rents and profits of her 
lands. Whatever she acquires during coverture, by gift or bequest, by 
labor or otherwise, is his. The law thus transferring to him the fund to 
which creditors looked for the payment of their debts, also makes him 
liable for them. And he is thus liable, whether he obtains a portion with 
her or not. In consequence of his thus becoming liable, she is discharged, 
during the overture. He is answerable for all actions for which his wife 
stood attached, and for all debts or defaults for which she was liable at 
the time of the coverture. As this liability of the husband arises from the" 
coverture, it subsists only during the coverture ; and although the wife 
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must be joined,, yet they are not 9ued as two persons jointly and severally 
liable, bat as one person in law. They ' must plead jointly, and will not 
be allowed to sever in pleading. But a judgment thus recovered against 
both as one person, in law, can only be enforced upon the property of the 
husband. It would be a total departure from the principle which regards 
the legal existence of the wife as extinct, or rather as merged in that of 
the husband, if her separate estate were held liable for a debt, from 
which, by the act of coverture, she is absolved and discharged, during its 
continuance. She is sued only for conformity, and on the ground of the' 
legal union which is supposed to exist. A technical rule of pleading, not 
sustained, perhaps, by any good reason ; but the husband only is liable in 
person or pioperty. I apprehend if the debt were not actually levied 
during the coverture, and the husband should die, the execution might in 
that case go against the wife. But during the coverture, both in life, I 
held, and so charged the jury, that the property of the wife, separate and 
sole, was not liable to be taken in execution. And on that ground the 
plaintiffs were, entitled to recover. Bac Abr. Bar. and Feme. Sid. 337 ; 
Cro. Car. 208; Carth. 30; Cro. Car. 603. But on another ground, the 
plaintiffs are entitled to recover; at least the negro was not liable to be 
sold under the execution. The conveyance is " to James M. Lowry, in 
trust, for the sole and separate use of Eliza A . Sealy, (now Mrs. Fogar- 
tie,) not subject to the debts of her present or any future husband "— 
without regarding the further limitations over—" and after her decease, 
to the children of D. Sealy, (the donor,) and E. A. Sealy, if any," fec- 
it is clear that the legal estate is in the trustee. The property is his for 
the uses declared ; and . therefore could not be sold for the debts of Fo- 
gartie and wife.- This view might lead to a discussion of the form of 
action, and whether the cestuique trust can maintain the action in his 
own name, which I shall avoid here, remarking only, that being in posses- 
sion, with the permission of the trustee, the cestuique trust may maintain 
the action against a wrong doer. As to the circumstances under which 
the deed was executed, there was no proof on either side. The bona 
fides of the deed was not made a serious question even in argument, and 
there was no ground to submit it specially to the jury. A verdict was 
rendered for the plaintiff. The defendant appeals, on the grounds above 
stated." 

Curia, per Evans, J. This was an action of trover, to recover the 
Value of two negroes. The negroes were once the property of one Sealy, 
the former husband of Mrs. Fogartie. Sealy conveyed them, during 



CHARLESTON, JANUARY, 1836. 33 

* 

coverture, to James M. Lowry, in trust for Mrs. Fogartie, then Mrs. 
Sealy. Sealy was indebted to Hubbell, who sued the plaintiffs, after their 
intermarriage, and recovered against them, as executors de son tort. 
Upon this recovery, he issued his execution de bonis testatoris, tel si non t 
de bonis proprids. The Sheriff seized on these negroes and sold them. 
The defendant became the purchaser, and the plaintiffs sued him to recover 
their value. The negroes remained in Sealy's possession during his life, 
and since in the possession of the plaintiffs, On the trial there was a 
verdict for the plaintiffs, and defendant has made a motion in this court, 
for a new trial, on various grounds. But as the opinion of the court turns 
on the third only, no opinion is intended to be expressed on the others. 
This ground involves the question, whether the plaintiffs can recover 
against the defendant, who is a purchaser at Sheriff's sale, of their tide to 
these very negroes. Tp determine this question, it seems to me to be 
only necessary to inquire, what is the effect of a- Sheriff's sale? tt is to 
transfer all the title of the defendants in the action to the purchaser. The 
Sheriff is the agent appointed by law for this purpose. It is said the legal 
estate is in Mr. Lowry. That inay be true, and Lowry, perhaps, may 
have a right of action against the defendant. The only title which the 
plaintiffs had, was their possession. A title by possession is sufficient to 
maintain trover ; but such a title is also the subject of levy and sale by 
the Sheriff. The only grounds on which it is pretended this' action could 
be maintained by these plaintiffs, is, that the negroes were in their pos. 
session before the levy and sale ; but this possessory title, if such it may 
be called, bad been divested by the Sheriff's sale, add transferred to the 
defendant. There remained, therefore, no legal title in the plaintiffs, 
which would enable them to bring this action ; and a new trial is there- 
fore ordered. 

Richardson, Johnson and Butler, JJ. concurred. 

0*Neall, J. I conceive that upon the third ground, a new trial should 
be granted. Whatever legal interest the plaintiffs, or either of them, 
had, passed to the defeudant, under (he Sheriff's sale, and they are not 
now at liberty, in an action by themselves, to say that they had no title. 
But if they were, in shewing that they bad not title, this action must be 
defeated. I, however, go further than my brother Evans, and hold that 
on the second ground, the plaintiffs were precluded from recovering. 
The recovery against Fogartie and wife, for the loss of the latter, while 
8ole r in intermeddling with the goods of the deceased Sealy, made it her 
debt ; and under the execution, her property might be sold.' The negroes 
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paying would be entitled to recover back ; much more when the failure 
was obviously his fault. The money in advance beiug paid to the defen- 
ant, although he gave a receipt "for the owners," yet as he did not disclose 
their names, on the failure of the voyage, who is to refund 1 This may 
be tested, by enquiring who was responsible on the first contract, to trans- 
port 1 Whoever was liable to the plaintiff for the performance of the 
contract, would be liable to refund. Suppose the money paid to the de- 
fendant at the time the passage was engaged, and he had permitted the 
vessel to sail without the slaves. He would surely he liable in that case 
to pay back the sum advanced. The facts relied on, in part, as a defence, 
that he had settled with the owners, and paid over the funds, and in fact 
that the captain had received the sum paid, were stated by the defendant 
himself, on the demand being made, as a reason for refusing to pay, and 
were admitted as part of the res gestce, at the instance of bis counsel, and 
against the wishes of the counsel for the plaintiff. It seems to me, as mat- 
ter of discharge they should have been proved. 

"As to the defendant's personal liability, it is in part a question of fact for 
the jury, as well as of law, for the court. Whether be contracted as 
agent, and disclosed the uames of his principals, were questions of fact. 
If he did not make known their names, although he contracted as agent, 
he was personally liable, and I think I so instructed the jury. Whether 
he intended to make himself responsible, seems immaterial. 

"The defendant set up a defence for an apportionment of freight or pas- 
sage money, "pro rata itineris" I do not think, from any remarks of 
mine the jury could have allowed that claim, or have supposed that I fa- 
vored it. If the vessel, without fault, and by inevitable necessity, had been 
forced to put into a port short of her destination, and the plaintiff had 
there accepted and received the slaves, or they had been rescued by the 
authorities of the island, from the master, and liberated, or perhaps if he 
had offered to proceed on his voyage, he would have been entitled to an 
apportionment "pro rata." But I thought it clearly proved, that the loss 
of the vessel, and therefore the necessity of putting in at the intermedi- 
ate port, were produced by the fault of the master and captain. And to 
this cause, also, was owing the final loss of the slaves. Nor should it be 
overlooked that he refused to proceed on the voyage. At least, he made 
no effort to proceed. 

"I think there was sufficient evidence to charge the defendant, and that 
the grounds of defence were not made out. Grounds of appeal annexed." 

I. Because his Honor charged the jury, that it was for them to deter-* 
mine whether the defendant intended to make himself personally re-* 
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sponsible on the contract entered into with the plaintiff's agent. Where- 
as he should have charged that the names of his principals not being dis- 
closed, it was no longer a question of intention or fact for the jury, but 
a question of law, by which the defendant was responsible, whether he 
intended to make himself so or not. 

2. Because his Honor charged, that if the slaves were forcibly taken 
out of the possession of the captain, and he was thus prevented from per- 
forming bis voyage, freight "pro rata itineru" could be retained ; where- 
as, he should have charged, that the act of carrying the slaves to Nassau, 
being the act of the captain, no freight could be retained on account of 
the captain's own wrong, by which the property was lost to the plaintiff, 
and the voyage entirely defeated. 

3. Because no passage money being due until the voyage was perform-' 
ed, and the voyage failing, the defendant, whether principal or agent, 
who received the money, was bound to return it ; and .in this respect the 
verdict of the jury was contrary to the charge of his Honor, the law, 
and the evidence. 

4. Because the verdict was in other respects contrary to the law and 
the evidence. 

R. B. If E. Smith, pro Appellant. 

Curia, per Richardson, J. As this case has given rise to some con- 
trariety of opinion, I will first present the plaintiff's case ; and then en- 
quire whether the defence set up can justify the verdict given. It does 
not appear from the evidence, that the defendant, (Mordecai,) informed 
the plaintiff, (Waddel),) who were the specific owners of the brig Enco- 
mium ; i. e. he did not call them by name ; nor are there just grounds for 
retaining any part of the passage money, H pro rata itineris." The voy- 
age utterly failed. The negroes were not advanced a single league to- 
wards their destined port: on the contrary, much injury was done to 

Waddell. The captain, in his own language, "did not care a ," and 

by his conduct verified his utter disregard of the duties he had underta- 
ken to perform. He wilfully carried the negroes out of the voyage, into 
Nassau, where they were lost or detained : all but the seven who returned 
home. We have here certainly a strong case on the part of Waddell, 
for recovering not only the passage money advanced, but for a much great- 
er amount in damages. But is Mordecai answerable, for either the 
one or the other 1 If in no due time, he disclosed to Waddell that 

be acted as agent merely, and for whom his agency was, then he might be 

4 
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paying would be entitled to recover back ; much more when tbe failure 
was obviously his fault. The money in advance being paid to the defen- 
ant, although he gave a receipt "for the owners," yet as he did not disclose 
their names, on the failure of the voyage, who is to refund 1 This may 
be tested, by enquiring who was responsible on the first contract, to trans- 
port 1 Whoever was liable to the plaintiff for the performance of the 
contract, would be liable to refund. Suppose the money paid to the de- 
fendant at the time the passage was engaged, and he had permitted the 
vessel to sail without the slaves. He would surely he liable in that case 
to pay back the sum advanced. The facts relied on, in part, as a defence, 
that be bad settled with the owners, and paid over tbe funds, and in fact 
that the captain had received the sum paid, were stated by the defendant 
himself, on the demand being made, as a reason for refusing to pay, and 
were admitted as part of the res gesta, at the instance of bis counsel, and 
against the wishes of the counsel for the plaintiff. It seems to me, as mat- 
ter of discbarge they should have been proved. 

"As to tbe defendant's personal liability, it is in part a question of fact for 
the jury, as well as of law, for the court. Whether he contracted as 
agent, and disclosed the names of his principals, were questions of fact. 
If he did not make known their names, although he contracted as agent, 
he was personally liable, and I think I so instructed the jury. Whether 
he intended to make himself responsible, seems immaterial. 

"The defendant set up a defence for an apportionment of freight or pas- 
sage money, "pro rata iti*eris" I do not think, from any remarks of 
mine tbe jury could have allowed that claim, or have supposed that I fa- 
vored it. If tbe vessel, without fault, and by inevitable necessity, had been 
forced to put into a port short of her destination, and the plaintiff had 
there accepted and received the slaves, or they had been rescued by the 
authorities of the island, from the master, and liberated, or perhaps if he 
had offered to proceed on his voyage, he would have been entitled to an 
apportionment "pro rata* 9 But 1 thought it clearly proved, that the loss 
of the vessel, and therefore the necessity of putting in at the intermedi- 
ate port, were produced by the fault of the master and captain. And to 
this cause, also, was owing tbe final loss of the slaves. Nor should it be 
overlooked that he refused to proceed on the voyage. At least, he made 
no effort to proceed. 

"I think there was sufficient evidence to charge the defendant! and that 
the grounds of defence were not made out. Grounds of appeal annexed." 

1. Because his Honor charged the jury, that it was for them to deter-* 
mine whether the defendant intended to make himself personally re- 
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sponsible on tbe contract entered into with the plaintiff's agent. Where- 
as he should have charged that the names of his principals not being dis- 
closed, it was no longer a question of intention or fact for the jury, but 
a question of law, by which the defendant was responsible, whether he 
intended to make himself so or not. 

2. Because his Honor charged, that if the slaves were forcibly taken 
out of the possession of the captain, and he was thus prevented from per- 
forming his voyage, freight "pro rata itineri*" could be retained ; where- 
as, he should have charged, that the act of carrying the slaves to Nassau, 
being the act of the captain, no freight could be retained on account of 
the captain's own wrong, by which the property was lost to the plaintiff, 
and tbe voyage entirely defeated. 

3. Because no passage money being due until the voyage was perform-' 
ed, and the voyage failing, the defendant, whether principal or agent, 
who received the money, was bound to return it ; and*in this respect the 
verdict of the jury was contrary to the charge of hit Honor, the law, 
and the evidence. 

4. Because the verdict was in other respects contrary to the law and 
the evidence. 

R. B. 4r -E- Smithy pro Appellant. 

Curia, per Richardson, J. As this case has given rise to some con- 
trariety of opinion, I will first present the plaintiff's case ; and then en- 
quire whether the defence set up can justify tbe verdict given. It does 
not appear from the evidence, that the defendant, (Mordecai,) informed 
the plaintiff, (Waddell,) who were the specific owners of the brig Enco- 
mium ; i. e. he did not call them by name ; nor are there just grounds for 
retaining any part of the passage money, "pro rata itineris" The voy- 
age utterly failed. The negroes were not advanced a single league to- 
wards their destined port : on the contrary, much injury was done to 

Waddell. The captain, in his own language, M did not care a ," and 

by his conduct verified his utter disregard of the duties he had underta- 
ken to perform. He wilfully carried the negroes out of the voyage, into 
Nassau, where tbey were lost or detained : all but tbe seven who returned 
home. We have here certainly a strong case on the part of Waddell, 
for recovering not only the passage money advanced, but for a much great- 
er amount in damages. But is Mordecai answerable, for either tbe 
one or the other 1 If in no due time, he disclosed to Waddell that 
be acted as agent merely, and for whom his agency was, then he might be 
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paying would be entitled to recover back ; much more when the failure 
was obviously his fault. The money in advance beiug paid to the defen- 
ant, although he gave a receipt "for the owners," yet as he did not disclose 
their names, on the failure of the voyage, who is to refund ? This may 
be tested, by enquiring who was responsible on the first contract, to trans- 
port 1 Whoever was liable to the plaintiff for the performance of the 
contract, would be liable to refund. Suppose the money paid to the de- 
fendant at the time the passage was engaged, and he had permitted the 
vessel to sail without the slaves. He would surely he liable in that case 
to pay back the sum advanced. The facts relied on, in part, as a defence, 
that he had settled with the owners, and paid over the funds, and in fact 
that the captain had received the sum paid, were stated by the defendant 
himself, on the demand being made, as a reason for refusing to pay, and 
were admitted as part of the resgetta, at the instance of his counsel, and 
against the wishes of the counsel for the plaintiff. It seems to me, as mat- 
ter of discharge they should have been proved. 

"As to the defendant's personal liability, it is in part a question of fact for 
the jury, as well as of law, for the court. Whether he contracted as 
agent, and disclosed the names of his principals, were questions of fact. 
If he did not make known their names, although he contracted as agent, 
he was personally liable, and I think I so instructed the jury. Whether 
he intended to make himself responsible, seems immaterial. 

"The defendant set up a defence for an apportionment of freight or pas- 
sage money, "pro rata itineri*." I do not think, from any remarks of 
mine the jury could have allowed that claim, or have supposed that I fa- 
vored it. If the vessel, without fault, and by inevitable necessity, had been 
forced to put into a port short of her destination, and the plaintiff had 
there accepted and received the slaves, or they had been rescued by the 
authorities of the island, from the master, and liberated, or perhaps if he 
had offered to proceed on his voyage, he would have been entitled to an 
apportionment "pro rata" But 1 thought it clearly proved, that the loss 
of the vessel, and therefore the necessity of putting in at the intermedi- 
ate port, were produced by the fault of the master and captain. And to 
this cause, also, was owing the final loss of the slaves. Nor should it be 
overlooked that he refused to proceed on the voyage. At least, he made 
no effort to proceed. 

"I think there was sufficient evidence to charge the defendant, and that 
the grounds of defence were not made out. Grounds of appeal annexed.*' 

1. Because bis Honor charged the jury, that it was for them to deter- 
mine whether the, defendant intended to make himself personally re- 



I. 

CHARLESTON, JANUARY, 1836. 25 

sponsible on the contract entered into with the plaintiff's agent. Where- 
as he should have charged that the names of his principals not being dis- 
closed, it was no longer a question of intention or fact for the jury, but 
a question of law, by which the defendant was responsible, whether he 
intended to make himself so or not. 

2. Because his Honor charged, that if the slaves were forcibly taken 
oat of the possession of the captain, and he was thus prevented from per- 
forming bis voyage, freight "pro rata Uineris," could be retained ; where- 
as, he should have charged, that the act of carrying the slaves to Nassau, 
being the act of the captain, no freight could be retained on account of 
the captain's own wrong, by which the property was lost to the plaintiff/ 
and the voyage entirely defeated. 

3. Because no passage money being due until the voyage was perform-' 
ed, and the voyage failing, the defendant, whether principal or agent, 
who received the money, was bound to return it; and .in this respect the 
verdict of the jury was contrary to the charge of his Honor, the law, 
and the evidence. 

4. Because the verdict was in other respects contrary to the law and 
the evidence. 

^ R. B. Sf E. Smith, pro Appellant. 

Curia, per Richardson, J. As this case has given rise to some con- 
trariety of opinion, I will first present the plaintiff's case ; and then en- 
quire whether the defence set up can justify the verdict given. It does 
not appear from the evidence, that the defendant, (Mordecai,) informed 
the plaintiff, (Waddell,) who were the specific owners of the brig Enco- 
mium ; i. e. he did not call them by name ; nor are there just grounds for 
retaining any part of the passage money, H pro rata itineris" The voy- 
age utterly failed. The negroes were not advanced a single league to- 
wards their destined port : on the contrary, much injury was done to 

Waddell. The captain, in his own language, "did not care a ," and 

by his conduct verified his utter disregard of the duties he had underta- 
ken to perform. He wilfully carried the negroes out of the voyage, into 
Nassau, where they were lost or detained : all but the seven who returned 
home. We have here certainly a strong case on the part of Waddell, 
for recovering not only the passage money advanced, but for a much great- 
er amount in damages. But is Mordecai answerable, for either the 
one or the other 1 If in no due time, he disclosed to Waddell that 

he acted as agent merely, and for whom his agency was, then he might be 
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paying would be entitled to recover back ; much more when the failure 
was obviously his fault. The money in advance befog paid to the defen- 
ant, although he gave a receipt "for the owners," yet as he did not disclose 
their names, on the failure of the voyage, who is to refund 1 This may 
be tested, by enquiring who was responsible on the first contract, to trans- 
port ] Whoever was liable to the plaintiff for the performance of the 
contract, would be liable to refund. Suppose the money paid to the de- 
fendant at the time the passage was engaged, and he had permitted the 
vessel to sail without the slaves. He would surely he liable in that case 
to pay back the sum advanced. The facts relied on, in part, as a defence, 
that he had settled with the owners, and paid over the funds, and in fact 
that the captain had received the sum paid, were stated by the defendant 
himself, on the demand being made, as a reason for refusing to pay, and 
were admitted as part of the res gestce, at the instance of his counsel, and 
against the wishes of the counsel for the plaintiff. It seems to me, as mat- 
ter of discharge they should have been proved. 

"As to the defendant's personal liability, it is in part a question of fact for 
the jury, as well as of law, for the court. Whether be contracted as 
agent, and disclosed the names of his principals, were questions of fact. 
If he did not make known their names, although he contracted as agent, 
he was personally liable, and I think I so instructed the jury. Whether 
he intended to make himself responsible, seems immaterial. 

"The defendant set up a defence for an apportionment of freight or pas- 
sage money, "pro rata itinerit." I do not think, from any remarks of 
mine the jury could have allowed that claim, or have supposed that I fa- 
vored it. If the vessel, without fault, and by inevitable necessity, had been 
forced to put into a port short of her destination, and the plaintiff had 
there accepted and received the slaves, or they had been rescued by the 
authorities of the island, from the master, and liberated, or perhaps if he 
had offered to proceed on his voyage, he would have been entitled to an 
apportionment "pro rata." But 1 thought it clearly proved, that the loss 
of the vessel, and therefore the necessity of putting in at the intermedi- 
ate port, were produced by the fault of the master and captain. And to 
this cause, also, was owing the final loss of the slaves. Nor should it be 
overlooked that he refused to proceed on the voyage. At least, he made 
no effort to proceed. 

"I think there was sufficient evidence to charge the defendant, and that 
the grourjds of defence were not made out. Grounds of appeal annexed." 

1. Because bis Honor charged the jury, that it was for them to deter- 
mine whether the defendant intended to make himself personally re- 
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sponsible on the contract entered into with the plaintiff's agent. Where- 
as he should have charged that the names of his principals not being dis- 
closed, it was no longer a question of intention or fact for the jury, but 
a question of law, by which the defendant was responsible, whether he 
intended to make himself so or not. 

2. Because his Honor charged, that if the slaves were forcibly taken 
oat of the possession of the captain, and he was thus prevented from per- 
forming his voyage, freight "pro rata itineris" could be retained ; where- 
as, he should have charged, that the act of carrying the slaves to Nassau, 
being the act of the captain, no freight could be retained on account of 
the captain's own wrong, by which the property was lost to the plaintiff,' 
and the voyage entirely defeated. 

3. Because no passage money being due until the voyage was perform-' 
ed, and the voyage failing, the defendant, whether principal or agent, 
who received the money, was bound to return it; and .in this respect the 
verdict of the jury was contrary to the charge of his Honor, the law, 
and the evidence. 

4. Because the verdict was in other respects contrary to the law and 
the evidence. 

A R, B. 4r E- Smith, pro Appellant. 

Curia, per Richardson, J. As this case has given rise to some con- 
trariety of opinion, I will first present the plaintiff's case ; and then en- 
quire whether the defence set up can justify the verdict given. It does 
not appear from the evidence, that the defendant, (Mordecai,) informed 
the plaintiff, (Waddell,) who were the specific owners of the brig Enco- 
mium ; i. e. he did not call them by name ; nor are there just grounds for 
retaining any part of the passage money, "pro rata itineris* 9 The voy- 
age utterly failed. The negroes were not advanced a single league to- 
wards their destined port : on the contrary, much injury was done to 

Waddell. The captain, in his own language, "did not care a ," and 

by his conduct verified his utter disregard of the duties he had underta- 
ken to perform. He wilfully carried the negroes out of the voyage, into 
Nassau, where they were lost or detained : all but the seven who returned 
home. We have here certainly a strong case on the part of Waddell, 
for recovering not only the passage money advanced, but for a much great- 
er amount in damages. But is Mordecai answerable, for either the 
one or the other 1 If in no due time, he disclosed to Waddell that 

he acted as agent merely, and for whom his agency was, then he might be 
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paying would be entitled to recover back ; much more when the failure 
wad obviously his fault. The money in advance beiug paid to the defen- 
ant, although he gave a receipt "for the owners," yet as he did not disclose 
their names, on the failure of the voyage, who is to refund 1 This may 
be tested, by enquiring who was responsible on the first contract, to trans- 
port 1 Whoever was liable to the plaintiff for the performance of the 
contract, would be liable to refund. Suppose the money paid to the de- 
fendant at the time the passage was engaged, and he had permitted the 
vessel to sail without the slaves. He would surely he liable in that case 
to pay back the sum advanced. The facts relied on, in part, as a defence, 
that he had settled with the owners, and paid over the funds, and in fact 
that the captain had received the sum paid, were stated by the defendant 
himself, on the demand being made, as a reason for refusing to pay, and 
were admitted as part of the res gesta, at the instance of his counsel, and 
against the wishes of the counsel for the plaintiff. It seems to me, as mat- 
ter of discharge they should have been proved. 

"As to the defendant's personal liability, it is in part a question of fact for 
the jury, as well as of law, for the court. Whether he contracted as 
agent, and disclosed the names of his principals, were questions of fact. 
If he did not make known their names, although he contracted as agent, 
he was personally liable, and I think I so instructed the jury. Whether 
he intended to make himself responsible, seems immaterial. 

"The defendant set up a defence for an apportionment of freight or pas- 
sage money, "pro rata itinerit." I do not think, from any remarks of 
mine the jury could have allowed that claim, or have supposed that I fa- 
vored it. If the vessel, without fault, and by inevitable necessity, had been 
forced to put into a port short of her destination, and the plaintiff had 
there accepted and received the slaves, or they had been rescued by the 
authorities of the island, from the master, and liberated, or perhaps if he 
had offered to proceed on his voyage, he would have been entitled to an 
apportionment "pro rata." But 1 thought it clearly proved, that the loss 
of the vessel, and therefore the necessity of putting in at the intermedi- 
ate port, were produced by the fault of the master and captain. And to 
this cause, also, was owing the final loss of the slaves. Nor should it be 
overlooked that he refused to proceed on the voyage. At least, he made 
no effort to proceed. 

"I think there was sufficient evidence to charge the defendant, and that 
the grounds of defence were not made out. Grounds of appeal annexed/' 

1. Because bis Honor charged the jury, that it was for them to deter- 
mine whether the defendant intended to make himself personally re- 
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sponsible on the contract entered into with the plaintiff's agent. Where- 
as he should have charged that the names of his principals not being dis- 
closed, it was no longer a question of intention or fact for the jury, but 
a question of law, by which the defendant was responsible, whether he 
intended to make himself so or not. 

2. Because his Honor charged, that if the slaves were forcibly taken 
out of the possession of the captain, and he was thus prevented from per- 
forming bis voyage, freight "pro rata itineris" could be retained ; where- 
as, he should have charged, that the act of carrying the slaves to Nassau, 
being the act of the captain, no freight could be retained on account of 
the captain's own wrong, by which the property was lost to the plaintiff/ 
and the voyage entirely defeated. 

3. Because no passage money being due until the voyage was perform-' 
ed, and the voyage failing, the defendant, whether principal or agent, 
who received the money* was bound to return it ; and .in this respect the 
Verdict of the jury was contrary to the charge of his Honor, the law, 
and the evidence. 

4. Because the verdict was in other respects contrary to the law and 
the evidence. 

c R. B. 4r E- Smith, pro Appellant. 

Curia, per Richardson, J. As this case has given rise to some con- 
trariety of opinion, I will first present the plaintiff's case ; and then en- 
quire whether the defence set up can justify the verdict given. It does 
not appear from the evidence, that the defendant, (Mordecai,) informed 
the plaintiff, (Waddell,) who were the specific owners of the brig Enco- 
mium ; i. e. he did not call them by name ; nor are there just grounds for 
retaining any part of the passage money, H pro rata itineris." The voy- 
age utterly failed. The negroes were not advanced a single league to- 
wards their destined port : on the contrary, much injury was done to 

Waddell. The captain, in his own language, "did not care a ," and 

by his conduct verified his utter disregard of the duties he had underta- 
ken to perform. He wilfully carried the negroes out of the voyage, into 
Nassau, where they were lost or detained : all but the seven who returned 
home. We have here certainly a strong case on the part of Waddell, 
for recovering not only the passage money advanced, but for a much great- 
er amount in damages. But is Mordecai answerable, for either the 
one or the other 1 If in no due time, he disclosed to Waddell that 

he acted as agent merely, and for whom his agency was, then he might be 
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tions involved unnecessary, especially as it has the concuirence of the* 
whole Court. 

The motion here made is granted, and the judgment of the Court 
below is reversed. 

Justices Richardson, O'Neall and Butler, and Chancellors Johnson 
and Johnston, concurred. 



JOHN WADDELL VS. M. C. MORDECAI. 

An agent must si disclose his principal at the time of the contract, as to en- 
able the opposite party to have recoutse to the principal, in case the agent had 
authority to bind him; but it is not necessary that the agent should name 
every one of a class or company of his principals, who are usually designated 
by some brief descriptive term ; such a designation as "the owners of the Brig 
Encomium" would be sufficient to exonerate the agent, at least until he is 
called on for a more precise speoiOcation, and refuses to give it. 

Defendant, as agent of the Brig Encomium, contracted with plaintiff to 
transport a number of slaves from Charleston to New Orleans, received $100 
and signed his name to a receipt therefor, "for the owners.* 1 The vessel was 
wrecked on her passage, and the slaves never reached their destination, or were 
returned to the plaintiff. On action brought against the defendant to recover 
back the $100, and which, on demand being made of him for payment, he 
said he had paid over to his principals, it was held that he was not liable. 

Where the failure of the voyage is owing to the fault of the captain of the 
vessel, the owners are not entitled to an apport ; onment of freight or passage mo- 
ney, pro rata itineris. Ob. die. 

Before Earlb* J., at Charleston, May Term, 1835, 

The presiding judge made the following report : 

" Assumpsit to recover back money which had been paid to the defend- 
ant, on a contract which had not been performed. 

"The defendant, as the agent of the Brig Encomium, for which he was 
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authorized to engage freight, entered into a contract with the agent of 
the plaintiff, to transport twenty-five or thirty slaves fiom Charleston to 
New Orleans, at twelve dollars round. Defendant delayed the sailing of 
the vessel until the 1st February, at which time the slaves were placed 
on board. The plaintiff's agent at that time paid one hundred dollars 
on account, in advance, to the defendant, who gave a receipt in these 
words : "February 1, 1834. Received from Mr. Waddell one hundred 
dollars, on account of passage of slaves on board the Brig Encomium. 
For the owners. M. C. MORDECAl." 

"The vessel sailed on Saturday, and on Monday night was wrecked on 
one of the Bahama Keys. "They went down," said the witness, ' 'direct 
on the reels, although there was no difficulty in avoiding them ; the cap- 
tain on deck, very pleasant weather, no moon, but a clear starlight night." 
The loss of the vessel was clearly owing to the neglect or want of skill of 
the captain. The passengers were conveyed on shore, and the captain 
contracted with a sloop and schooner to convey them to Nassau. He 
there abandoned them, made no offer to convey them to New Orleans, 
said he had nothing to do with it, and, after getting his protest signed, did 
not care a damn for them. The slaves were taken in charge of the au- 
thorities of the island, and were liberated. Seven of them escaped, and 
returned to Charleston, whence tbey were sent to the plaintff, at an ex- 
pense of two hundred dollars. 

"After intelligence of the wreck, and the fate of the slaves, a demand 
was made of the defendant, on the part of the plaintiff, for the sum paid 
him in advance, on account of the passage money. Defendant refused 
to pay the money, saying he had no funds, having settled the accounts 
of the vessel with the owners ; that he was not responsible, inasmuch as 
the money was in fact paid to the captain, although the receipt was given 
by him. There was no other proof of these facts, except the declaration 
of the defendant, when the demand was made upon bim. After a mo- 
tion for non-suit, which was refused, the case was submitted to the jury t 
on the foregoing evidence. I think, on reviewing this case, that the ver- 
dict for the defendant can hardly be sustained ; although I do not per- 
ceive that the charge to the jury was liable to the precise exceptions 
taken to it* 

"It is clear enough, that the defendant in the first instance contracted to 
carry the slaves, as agent of the brig. But there was no proof of his 
disclosing the names of his principals, either then or afterwards. The 
receipt is only evidence of money paid on the contract, and on the failure 
of the voyage, even from a fault not imputable to the captain, the party 
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paying would be entitled to recover back ; much more when the failure 
wad obviously his fault. The money in advance being paid to the defen- 
ant, although he gave a receipt "for the owners," yet as he did not disclose 
their names, on the failure of the voyage, who is to refund t This may 
be tested, by enquiring who was responsible on the first contract, to trans* 
port ? Whoever was liable to the plaintiff for the performance of the 
contract, would be liable to refund. Suppose the money paid to the de- 
fendant at the time the passage was engaged, and he had permitted the 
vessel to sail without the slaves. He would surely be liable in that case 
to pay back the sum advanced. The facts relied on, in part, as a defence, 
that he had settled with the owners, and paid over the funds, and in fact 
that the captain had received the sum paid, were stated by the defendant 
himself, on the demand being made, as a reason for refusing to pay, and 
were admitted as part of the res gesta, at the instance of bis counsel, and 
against the wishes of the counsel for the plaintiff. It seems to me, as mat- 
ter of discharge they should have been proved. 

"As to the defendant's personal liability, it is in part a question of fact for 
the jury, as well as of law, for the court. Whether he contracted as 
agent, and disclosed the names of his principals, were questions of fact. 
If be did not make known their names, although he contracted as agent, 
he was personally liable, and I think I so instructed the jury. Whether 
he intended to make himself responsible, seems immaterial. 

"The defendant Set up a defence for an apportionment of freight or pas- 
sage money, "pro rata itineris" I do not think, from any remarks of 
mine the jury could have allowed that claim, or have supposed that I fa- 
vored it. If the vessel, without fault, and by inevitable necessity, had been 
forced to put into a port short of her destination, and the plaintiff had 
there accepted and received the slaves, or they had been rescued by the 
authorities of the island, from the master, and liberated, or perhaps if he 
had offered to proceed on his voyage, he would have been entitled to an 
apportionment "pro rcUa" But 1 thought it clearly proved, that the loss 
of the vessel, and therefore the necessity of putting in at the intermedi- 
ate port, were; produced by the fault of the master and captain. And to 
this cause, also, was owing the final loss of the slaves. Nor should it be 
overlooked that he refused to proceed on the voyage. At least, he made 
no effort to proceed. 

"I think there was sufficient evidence to charge the defendant, and that 
the grounds of defence were not made out. Grounds of appeal annexed." 

1. Because his Honor charged the jury, that it was for them to deter- 
mine whether the defendant intended to make himself personally re- 
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sponsible on the contract entered into with the plaintiff's agent. Where- 
as he should have charged that the names of his principals not being dis- 
closed, it was no longer a question of intention or fact for the jury, but 
a question of law, by which the defendant was responsible, whether he 
intended to make himself so or not. 

2. Because his Honor charged, that if the slaves were forcibly taken 
oat of the possession of the captain, and he was thus prevented from per- 
forming his voyage, freight "pro rata itineris" could be retained ; where- 
as, he should have charged, that the act of carrying the slaves to Nassau, 
being the act of the captain, no freight could be retained on account of 
the captain's own wrong, by which the property was lost to the plaintiff/ 
and the voyage entirely defeated. 

3. Because no passage money being due until the voyage was perform-' 
ed, and the voyage failing, the defendant, whether principal or agent, 
who received the money, was bound to return it ; and .in this respect the 
verdict of the jury was contrary to the charge of his Honor, the law, 
and the evidence. 

4. Because the verdict was in other respects contrary to the law and 
the evidence. 

R. B. S? E. Smith, pro Appellant. 

Curia, per Richardson, J. As this case has given rise to some con- 
trariety of opinion, I will first present the plaintiff's case ; and then en- 
quire whether the defence set up can justify the verdict given. It does 
not appear from the evidence, that the defendant, (Mordecai,) informed 
the plaintiff, (Waddell,) who were the specific owners of the brig Enco- 
mium ; i. e. he did not call them by name ; nor are there just grounds for 
retaining any part of the passage money, "pro rata itineris." The voy- 
age utterly failed.' The negroes were not advanced a single league to- 
wards their destined port : on the contrary, much injury was done to 

Waddell. The captain, in his own language, "did not care a ," and 

by his conduct verified his utter disregard of the duties he had underta- 
ken to perform. He wilfully carried the negroes out of the voyage, into 
Nassau, where they were lost or detained : all but the seven who returned 
home. We have here certainly a strong case on the part of Waddell, 
for recovering not only the passage money advanced, but for a much great- 
er amount in damages. But is Mordecai answerable, for either the 
one or the other 1 If in no due time, he disclosed to Waddell that 

he acted as agent merely, and for whom his agency was, then he might be 

4 
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ANN FYLER, ADM*X. VS. CHARLES GIVENS. 

Under the 4th sec. of the statute of frauds, it is not necessary that the con- 
sideration ot the promise to pay the debt of a third person, should be stated in 
the note, or memorandum in writing, required by the statute. 

Forbearance to sue is a sufficient consideration to support a promise to pay 
the debt of a third person. 

Defendant, on the note of a third person being presented to him, said, if it 
was sued, the debt would be lost, but if indulged he would pay it, and wrote 
on the note, "Indorsed by Charles Givens— due 1st January, 1829. Beaufort, 
20th Aug. 1828. Charles Givens," and. in consequence of this, the note was 
not sued : held, that this was a sufficient agreement in writing, within the sta- 
tute of frauds, to bind the defendant. 

Before Evans, /., at Cootatohatchie, Spring Term, 1835. 

Assumpsit on a special agreement. 

John H. Jenkins, the son-in-law of the defendant, was indebted to the 
plaintiff one hundred dollars, by note, dated 3d February, 1824. On the 
28th Aug., 1828, on the note's being presented to him, defendant, said if 
it was sued, the plaintiff would probably lose the debt, but if it was in- 
dulged on, he would settle or pay it. In consequence of this, the plaintiff 
forbore to sue Jenkins. On the back of the note, when presented, the 
defendant wrote as follows: "Indorsed by Charles Givens — due 1st Janu- 
ary, 1829. Beaufort, 20th Aug., 1828. Charles Givens." The case was 
also taken out of the statute of limitations, by proof of a promise of de- 
fendant in 1831. 

A. M. Smith, counsel for the defendant, moved for a non-suit, on the 
grounds : — 

1st. That the consideration of the undertaking by Givens, being to pay 
the debt of a third person, should be in wiiting : and 

2nd. That the testimony did not prove any sufficient consideration for 
the promise. 

The presiding judge granted the motion, and the plaintiff appealed, 
and now moves to set aside the non-suit, on the grounds : 

1. Because if the promise to pay is in writing, the consideration need 
not be expressed, but may be proved by oral testimony. 

2. Because the evidence did prove a sufficient consideration for Givens's 
undertaking, and the plaintiff ought to have been suffered to go to the jury. 

Barnwell, appelTs. Attorney, 
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The presiding judge thus reports his views of the law : 

"The question arising on this case, is whether this is a promise binding 
on the defendant, under the 4th section of the statute of frauds, which re- 
quires that every agreement to pay the debt of another, should be in wri- 
ting, signed by the party to be charged. In Wain v. Walters, 5 East. 10, 
it was decided that the requisition of the statute was not complied with, un- 
less both the promise to pay and the consideration of the promise were in 
writing. This decision, at the time, was not entirely satisfactory to the 
profession. Its correctness was denied by the Chancellor, Lord Eldon, 
but it has since received the sanction of all the law courts in England. 

"The case of Stevens, Ramsay if Co; vs. Winn, was decided on the au- 
thority of Wain vs. Walters, and such has been the current of decisions 
ever since, although in Leoat vs. Taval, 3 M'C. 158, the principle of these 
cases is discussed, and an opinion intimated, that by refining too much, 
the true import of the statute had been mistaken. 

"My great respect for the judge who intimated this opinion, led me into 
a more thorough examination of the principles of these cases, than I had 
heretofore made. The result of which has been a full conviction, that the 
admission of parol evidence, to prove the consideration, would correct 
only half the evil which the statute intended to correct. The agreement 
is composed of the thing to be done, and the consideration which induces 
the undertaking. It is no valid contract if either of these be wanting. 
Both must be proved. And it will hardly be supposed that a statute, the 
manifest object of which was to exclude the uncertainty of parol evidence, 
should defeat half its end, by requiring only a part of the agreement or 
contract to be in writing, leaving the other part open to all the uncertainty 
of human memory, and all the dangers of frauds and perjuries, which the 
statute intended to prevent* 

"On the hearing of this case, I non-suited the plaintiff, relying on the 
authority of Wain vs. Walters, and Stevens, Ramsay if Co; vs. Winn. 
It was enough for me to know, that such had been the decision of our 
highest court. 

"The best discussion on the subject of the foregoing case, that I have 
any where seen, will be found in Long on Sales, 2& — 36, where all the ca- 
ses are collected and discussed." 

Curia, per O'Nball, J. This case presents the questions— 1st. Under 
the 4th section of the statute of frauds and perjuries, 29 C. 2, c» 3, P. L. 
82, is it necessary that the consideration of the promise to pay the debt of 
a third person, should be stated m the note or memorandum in writing re- 

7 
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quired by the statute 1 2d. If the consideration need not be stated in thtf 
note or memorandum required by the statute, then did the consideration 
proved, entitle the plaintiff to recovei on the written promise to pay the 
debt of a third person 1 1 propose to examine the first question, upon the 
Words of the statute, as if it was now for the first time to be decided un- 
der it ; and then in reference to the decided cases. Before I commence 
this examination of an old and difficult subject, I may be permitted to say, 
that I do so with a due sense of its importance, and of the value of ad- 
hering to decisions as rules of conduct. But at the same time, however 
willing I might be to yield my judgment to decisions uniform, and acqui- 
esced in, giving construction to a statute, yet if they want either of these 
circumstances, I shall always feel myself at liberty to go back to the 
words of the statute j and with such judgment as 1 may possess, to give it 
an honest exposition according to legal rules. 

1st. The 4th sec. of the statute of frauds and perjuries, provides that 
no action shall be brought whereby to charge any executor or administra- 
tor upon any special promise to answer damages out of his own estate ; 
or whereby to charge the defendant upon any special promise to answer 
for the debt, default or miscarriages of another person ; or to charge any 
person upon any agreement made upon consideration of marriage ; or 
upon any contract or sale of lands, tenements, or hereditaments, or any 
interest in or concerning them ; or upon any agreement that is not to be 
performed within the space of one year from the making thereof; unless 
the agreement upon which such action shall be brought, or some memoran- 
dum note thereof, shall be in writing, and signed by the person to be 
charged therewith, or some other person thereunto by him lawfully au- 
thorized. This statute was passed, we are told by the preamble, for "pre- 
vention of many fraudulent practices, which are commonly endeavored to 
be upheld by perjury, and subornation of perjury." This end of the 
law we are bound to look to in its construction, and, so far as we can, to 
put down the mischief. In the respect now under consideration, what 
danger is there to be apprehended of either fraud or perjury on the part 
of him who brings an action upon a writing, by which A. undertakes to 
pay a specific debt of B. 1 The writing signed by A. shews his deliberate 
purpose to pay B's. debt, and we have so far the only guard which would 
seem to be necessary against both fraud and perjury. The words of the 
statute must, however, 1 admit, be satisfied; and notwithstanding the 
great care with which we are assured this statute was drawn, it does 
seem to me that it could never have been intended to use words of popu- 
lar and plain meaning in a peculiar technical sense. If the latter had 
been the case in reference to the word agreement, occurring three times in 
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the clause of the statute, it would uot have been used as synonymous 
with the words "promise, contract, and sale- 99 It is, however, so used. 
But in construing a statute, I apprehend we are not to give a controlling 
effect to any one word. The construction is to be obtained from all the 
words used ; and in giving meaning to them, a popular meaning is to be 
preferred to the technical meaning. The words used in the first part of 
the clause, are, "any special promise ;" in the latter part, the words are 
"the agreement)' 9 putting the two expressions together, it is obvious that 
they are used as synonymous, and the latter word is not intended to en- 
large the meaning of those previously used. Most probably agreement 
was used in the latter part of the clause, as being a woid susceptible of 
the same meaning as promise, contract or sale; and hence used as one 
word instead of three. If it is to be understood as meaning no more 
than the word promise, I have the sanction of Chief Justice Marshall, in 
Vedlett vs. Patton, 5 C ranch, 142, in holding that it is not necessary that 
the consideration should be stated, to make it a valid promise, under the 
statute. The word agreement, however, in its popular sense, means no- 
thing more than the union of mind and mind in some proposition. It is 
nothing more nor less than a proposal and acceptance. To make out the 
agreement neither party necessarily states the consideration. » A. wishes 
the debt of B. better secured. C. says, I will guarantee the payment, and 
A. accepts the guarantee. Is not the promise to pay B.'s debt the agree- 
ment 1 and A.'s inducement to desire it, and C.'s to make it, do not, when 
withheld or communicated, make it less or more an agreement. The sta- 
tute does not, however, require the whole agreement to be in writing. 
For it provides that "the agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall be in writing, and 
signed by the party to be charged therewith/' &c. Now, in construing a 
statute, providing that a thing may be done in one of two ways, is it a le- 
gitimate construction to say, that both shall have precisely the same requi- 
sites t I think not. If it was necessary, when the whole agreement was 
undertaken to be reduced to writing, to set out the consideration, could it 
be that the same strictness would be required in a mere note or memoran- 
dum 1 To say so, would be to make the less equal to the greater. But 
why should the consideration be stated in a promise to pay the debt of 
another! The writing is only required to be signed by the party to be 
charged. The creditor, in whose favor the promise is made, can, in no 
event, be liable to the promiser ; and, hence, the mutuality of remedy 
which has given construction to that part of the statute relating to a con- 
tract or sale of lands, does not here apply. But out of the use of the 
words contract or sale of lands, and agreement in consideration of roa^r? 
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riage, a distinction manifestly arises, between the requisites of tbe statute 
in these respects, and that of a promise to pay the debt of another. In 
the cases just allpded to, the legislature use words which require a con- 
sideration to be stated, to give them effect. In the other case, this is not 
necessary. I am hence at liberty to conclude, from a careful reading of 
the statute, that to charge the defendant for the debt of a third person, it 
is not necessary that tbe consideration should be stated in the writing re* 
quired by the statute. But I am here met by the decided cases, and ad- 
monished to abide by them. Before, however, the admonition is to be re- 
garded, or disregarded, it is necessary to review them. 

The first case is that of Wain vs. Walters, decided in 1604, 5 E. 10, 
in which it was held by Ellenborough, Gross, Lawrence, and Le Blanc, 
that the consideration, as well as the promise, must be in writing. Their 
opinions are placed upon the supposed legal meaning of the word agree- 
ment, which they consider as superceding the word promise, and as re- 
quiring (to give it its legal meaning,) the consideration, as well as the 
thing to be done, to be set out. The error of this reasoning has been 
already pointed out ip my reading of the statute ; but in addition to that, 
I would refer to the well digested note, .prepared by Judge Swift of 
Connecticut, and to be found at tbe foot of the report of Wain vs. Wal- 
ters, 5 E. (Day's edition,) 20, in which he has shewn, conclusively, by a 
reference to the authorities on which the judges relied in Wain vs. WaU 
ters t that a consideration is not an integral constituent part of an agree- 
ment. It is rather that which precedes and induces an agreement, than 
that it is a part of it. 

The case next in oider, Is that of Egerlon vs. Matthews, decided in 1805, 
6 E. 307. It arose under the seventeenth section of the statute of frauds 
and perjuries, which declares that "no contract for the sale of goods of 
or above the value of <£10, shall be good, unless the buyer shall accept 
and receive part of the goods, or give something in earnest, to bind tbe 
bargain, or in part payment, or that some note or memorandum in writing 
of the said bargain, be made and signed by the parties to be charged by 
such contract" &c. It was held by the same judges who decided Wain 
and Walters, that it was not necessary that the note or memorandum of 
the contract should set out tbe consideration. This was distinguishing the 
legal meaniog of agreement from that of bargain or contract. But I agree 
with the defendant's counsel, that these words import mutuality and con- 
sideration as much as the word agreement, and that hence this case, and 
Wain and. Walters, cannot stand together. In Jenkins vs. Reynolds, 3 Br. 
and Bing. 14, (7 En. Com. Law Rep. 328,) the authority of Wain and 
Walters was acknowledged, and its principles applied to that case ; so 
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* 
that in England, since 1821, it may be considered as an authority which 
is not yet questioned at law. But still its correctness has been doubted 
by many of the masters of English law. In Ex parte Minet, 14 Ves. 190, 
Lord Chancellor Eldon not only questioned the correctness of Wain and 
Walters, but absolutely denied it to be law. He siid, "with tespect to 
the other point, there is a variety of authorities directly contradicting the 
case in the court of King's Bench, which is a most importaut case with 
reference to the consequences ; for the undertaking of one man, for the 
debt of anothei, does not require a consideration moving between them." 
This discontent with the decision of Wain and Walters, is again repeated 
by him in 15 Ves, 288. The English rule, arising out of their cases since 
1804, is clearly not obligatory on us; and when denied to be right by such 
a jurist as Eldon, I should be little disposed to adopt it; and differing, as 
I do entirely, from the construction placed by Wain and Walters on the 
statute, I feel that we are at liberty to look to other sources for aid in sus- 
taining a right construction of the statute. 

In Leonard vs. Fredenburgh, 8 J. R. 23 — Ch. J. Kent, speaking of Wain 
and Walters, and Sears vs. Brink*, 3 J. R. 210, which* was decided in con- 
formity to Wain and Walters, said, "I have not been altogether satisfied 
with the decisions referred to." So in Hunt, Administrator, vs. Adams, 6 
Mass. Rep. 360, Chief Justice Parsons approved of Egerton and Mat- 
thews, and questioned Wain and Walters. In VedUtt vs. Patton, ft Cran. 
142, Chief Justice Marshall, in giving construction to the statute of Vir* 
ginia, which differs from the statute of frauds and perjuries only in using 
the words promise or agreement, instead of the word agreement alone, in 
that part of the statute which directs it should be in writing, held that the 
consideration need not be stated in the note or memorandum in writing. 
This case, although not a direct authority against Wain and Walters, for 
the additional word promise is used in the statute of Virginia, and this 
makes a difference between the two cases — yet it is so slight an one, that 
when seized upon by as great a judge as Chief Justice Marshall, to es- 
cape from the construction of Wain and Walters, it shews his want of 
confidence in that decision. 

In this State, the subject has been again and again discussed, and 1 
might have been content to have rested this case on our own decisions, had 
it not been from a wish to shew that our later decisions are well warranted 
by high authority. In Stevens, Ramsay Sf Co. vs. Winn, the Constitu- 
tional Court decided in conformity to the rule in Wain and Walters , but, 
as is said by my brother Johnson, in Leeat vs. Taval, 3 M'C. 158, "no 
consideration was expressed on the face of the note, nor was there any 
offer to prove it ;" so that the question did not necessarily arise ; and that 
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case is not, therefore, decisive on the point ; and I may be allowed to add, 
that the report does not give us the reasoning of the judges, but merely 
the result of their judgment; and we may, therefore, well attribute their 
conclusion to the point suggested. 

• In Lecat vs. Taval, decided by the Court of Appeals, in February term, 
1825, the authority of Steven*, Ramsay Sf Co. vs. Winn, and Wain and 
Walters, was, after a full examination, questioned and denied, and the 
question decided by them reserved for some future occasion; "when," 
(as it is said by Johnson, J.,) "more light may be thrown upon it." The 
effect of this case was to disembarrass the question of all previous au- 
thority, and to leave it open for adjudication, as an original one. 

In November, 1825, the case of Perley, Potter Sf Co. vs. Legate , came 
before the court, in which the question directly arose, whether, in a contract, 
in writing, to pay the debt of a third person, it was necessary that the 
consideration should be stated. The case had been tried in the City Court, 
and the Recorder, (Prioleau, J.,) in reporting the case, stated his charge to 
the jury, in which he said, speaking of the defendant, and the cause of 
action, "he had, in my opinion, clearly established it to have been given 
for the debt of a third person, namely, one Snow — That the question, 
whether the consideration of an agreement to pay the debt of a third per* 
son, ought to be in writing, as well as the promise itself, was still open 
and undecided in this State ; and that, in my opinion, the law was, that the 
Consideration need not be expressed in writing, though the promise must." 
Jn this view, the Court of Appeals concurred. So far as authority is con- 
cerned, this settled the question in this State; and upon a full examination, 
we are entirely satisfied with the decision in that case ; and we are grati- 
fied to say, that this is the unanimous opinion of the bench, including the 
judge who tried this case, and who entertained a different opinion on the 
circuit. 

2d. Upon the second question, we think that the consideration proved, 
was amply sufficient to entitle the plaintiff to recover. It was forbearance 
to sue the maker of the original note for a given time. For the underta- 
king of the defendant shows this. His endorsement on the note is in the 
following words : "Endorsed by Charles Givens — Due 1st January, 1829. 
Beaufort, 20th August, 1828. Charles Givens." This was, in substance, 
saying, if you wait from this day, the 20th August, 1828, to 1st January, 
1829, 1 will pay you the debt* That this consideration was sufficient, can- 
not be doubted ; the case of Perley, Potter &f Co. vs. Legare, is full to this 
point. In it, the Recorder says, "to constitute a consideration, there must 
be some injury to the plaintiff, or benefit to the defendant; that one of 
the witnesses had proved that plaintiffs were about to sue Snow, and would 
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have done so, but for this order or bill, given by defendant; and that Snow's 
debt was not yet sued for nor paid, which was an injury to the plaintiffs." This 
is the case made out by the parol proof here, with the additional circumstance, 
from the defendant's endorsement, that the indulgence or forbearance was 
for a definite time. In Boyce vs. Otoent, 2 M'C. 208, the action was 
brought on a verbal promise of the defendant to pay the debt of her son, 
Moorfield Owens ; a domestic attachment irregularly issued and levied, 
was agreed to be discontinued, and further indulgence was to be given on 
the defendant's making the promise. This, it was contended, made the 
promise original, and not collateral ; but the court held otherwise. In de- 
livering the opinion, Judge Nott cites, with approbation, from 1 Corayn 
on Contracts, 60, the remarks that " when nothing more is stipulated for 
than indulgence to the debtor, or that an action which has been commenced 
shall be stayed, the undertaking to pay the debt of a third person, is with- 
in the statute, for the original debt still continues." This plainly shews, 
that if the promise be in writing, forbearance is a sufficient consideration 
to support it. For if this had not been so, no question could arise, whether 
it was within the statute or not ; the only question would be, whether it 
was not nudum pactum. In Leonard vs. Fredenburgh, 8 J. R. 31, Ch. J« 
Kent, in classing the cases on collateral and original undertakings, arranges 
under the second class ''cases in which the collateral undertaking is subse- 
quent to the creation of the debt,, and was not the inducement to it, though 
the subsisting liability is the ground of the promise, without any distinct 
and unconnected inducement. There must be some further consideration 
shewn, having an immediate respect to such liability ; for the consideration 
for the original debt will not attach to this subsequent promise." That a slight 
consideration, amounting only to a mere inducement, would be sufficient, 
is evident from these remarks. In a previous part of the case, the Chief 
Justice, in express terms, held that forbearance was sufficient. He said, 
speaking of the collateral undertaking, "It required, at least, the conside- 
ration of forbearance, or some other consideration arising ont of, and 
founded upon, the original liability." These authorities clearly shew, 
that the consideration proved in this case was sufficient to sustain the pro- 
mise of the defendant. 

The motion to set aside the non-suit is granted. 

DeSaus8Ure, Johnson, Johnston, Richardson, Earlb, Butler and 
Gantt, CC. and JJ., concurred. 
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THE CITT COUNCIL OF CHARLESTON VS. ALEXANDER ENGLAND* 

Id an action brought by the City Council, to recover the penalty for violating 
the Ordinance (City Laws, 185,) requiring badges to be taken out for slaves 
hired in the city, the City Marshal is a competent witness ; but supposing him 
incompetent from interest, a release of his interest to the plaintiff would restore 
his competency. 

The slaves being, employed in a bake house, owned by defendant, but leased 
to another, to whom the slaves were also hired, will not excuse defendant from 
the penalty. 

The section of the Ordinance authorising the negroes to be seized and detain- 
ed in the Work-house until the fine and costs be paid, only accumulates the 
means of recovery, and does not exclude the Council from smeing under the 
general enactment oo that subject. 

Tie fore the City Court of Charleston, April Term, 1836. 

This was a suit for four penalties, each of twenty dollars, for hiring out 
negroes within the city, without the necessary badges, and contrary to the 
Ordinance, City Laws, 185. The jury found a verdict for the plaintiffs, 
and the defendant appealed. 

The facts of the case, and the questions discussed, are fully stated in 
the following opinion of the Court, delivered by 

Earle, J. The Ordinance of the City Council provides, that no 
owner, or other person having the care or management of negroes, 
or other slaves, shall permit any such slave, whether male or female, to be 
employed on hire, out of their respective houses or families, without first 
tnfoiming the city treasurer of the specific trade or employment which 
he or she is to pursue, when working on hire ; and without obtaining 
"from him a ticket or badge, expressing the same, and numbered ; under a 
penalty of forfeiting twenty dollars, with costs, for each and every such 
offence. And after specifying the sums which shall be paid for badges for 
slaves of different trades and employments, concludes thus : " Which 
said ticket or badge, shall continue until the last day of December, in 
every year, and no longer, and shall be renewed at the beginning of every 
year, on payment of the fees aforesaid." The slaves in question had 
been employed on hire, during the year 1834, with lawful badges, which 
expired on the last day of December. On the 3d February, 1835, they 
were found working on hire, without badges. They were not seized and 
carried to the work-house, as they might have been, under another section 



CHARLESTON, JANUARY, 1836. 57 

©f the Ordinance ; for in that case, tbey might have been detained until 
the fine and costs were paid. They were not so seized, because the de- 
fendant promised the marshal, that he would petition Council to be re- 
lieved from the penalties incurred. Instead of this, be went immediately 
and procured badges. The case wad proved by the city marshal, Solomon 
Moses; and it is set down as an exception to the verdict for the. plaintiffs, 
that be was an incompetent witness, from interest; , and that the release 
of his interest to the plaintiffs, did not restore, his competency. Supposing 
the witness interested, it has been held and ruled, Heirs of Wacter vs. 
Executors of Wacter, 2 Hill, 442, that such an assignment or release as that 
executed by the witness here, was effectual to divest his interest and re- 
store his competency. In the case referred to, the assignment, it is truck* 
was made to an indifferent person, a stranger to the suit. Here it is said 
to be made to the plaintiffs. There does not appear to us to be any sen- 
sible difference, on principle, between a release generally, and an assign- 
ment without value and without warranty, if the effect of both be to 
divest the witness of that pecuniary interest in the result of the action, or 
the event of the suit, which rendered him an incompetent witness, without 
subjecting him to any future liability, which might leave a bias on his 
mind. The precise question now made, was much discussed here in the 
case of Baker et al. vs. Drayton's Administrators^ several years ago ; and 
a majority of the court then held, as we do now, that an assignment to the 
party plaintiff was effectual to restore competency. The point, however, 
I think, was not ruled in that case expressly, as it turned mainly on other 
questions. In fact, however, the marshal was not, in the opinion of the 
court, incompetent at first. The Ordinance provides that the marshal 
shall be entitled to receive one half of every fine paid for any offence or 
offences against any of the city Ordinances, provided he prosecutes such 
offence or offences, and proves the same by other evidence than his own. 
The moment his own testimony became necessary, and he was sworn, he 
was no longer entitled to half the fine ; he ceased lb be interested, and 
was therefore competent. 

Upon the facts proved, was the defendant liable under the Ordi- 
nance ? This inquiry will involve a consideration of all the excep- 
tions taken, and views presented, by the counsel fur the motion. 
And this Court is of opinion, that the charge of his Honor the Recorder, 
was entirely correct. The penalty is for permitting slaves to be employed, 
on hire, out of the respective houses or families of the owners. These 
slaves were employed in a bake-house owned by the defendant, but leased 
to Marshall, and occupied by him, to whom the slaves were also hired. 

They were clearly, therefore, not employed in the house or family of 

8 
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defendant ; not in a house under his control or supervision, but in a house, 
for the time, of another, who had the control of the household, and was 
responsible for their conduct ; and such is the meaning of the Ordinance. 
It is supposed, that the penalty has not been incurred, because the negroes 
were not seized. But that section of the Ordinance was not intended to 
provide the mode of collecting the penalty ; at least, not the only mode. 
Its object was mainly to arrest and confine slaves employed on hire, with- 
out badges, until their owners were ascertained, and until badges were 
obtained ; when so arrested and lodged in the- work-house, they could not 
be discharged except on payment of the fine. And thus for it provides a 
summary mode of collecting the fine. Its main purpose seems to have 
been that already stated, to secure the compliance of owners with the 
provision which requires the badge. And although it accumulates the 
means of recovery, it does not exclude the Council from sueing, under the 
general enactment on that subject. The slaves had beeir hired out the 
preceding year with badges, which expired the last day of December. 
And it is argued, that in this case they had been renewed at the beginning 
of the succeeding year, within the meaning of the Ordinance. But so k 
does not seem to a majority of the Court, The month of January is said 
to be allowed by the city officers for this purpose ; but this is an indul- 
gence extended by their own liberality. A strict construction would con- 
fine the owners within a much shorter period ; and perhaps limit them to 
the first day of the month. The third day of February is clearly not the 
beginning of the year, within the meaning of the Ordinance, or the prac- 
tice of the city officers, which may properly be allowed to control the in- 
terpretation of the Ordinance. It is assumed, that the slaveB continued to 
be employed, on hire, from the last day of December, 1834, up to 3d 
February, 1835. Of this, there is no evidence. On the latter day they 
were found so employed, without badges. And we are of opinion, that it 
was a violation of the Ordinance, and that the penalty was incurred. This 
seems to have been the opinion of the defendant himself, and to have been 
expressly acknowledged, for he promised to petition Council to be releas- 
ed from the penalties. He immediately went to the City Treasurer, paid 
the fees, and procured badges. And it is now urged, in his behalf, that by 
receiving the fees, and granting the badges, the plaintiffs have released 
the penalty. In support of this view, the case of The City Cormcil vs. 
Cor leu t 2d Bailey, is cited. That was an action to recover a penalty for 
retailing without a license. The Ordinance on that subject provides, that 
application shall be made ten days before the first day of April and Octo- 
ber, by every one desirous of obtaining a license for tbe ensuing year. 
The defendant, Corleis, having been for several years a licensed retailer, 
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applied previous to the first of October, and bis application was granted, 
but he omitted to take out his license, although warned by the city police 
to do so, and pay his fees. He was detected on the 30th of December, 
in an act of retailing, and information lodged against him. On the 4th 
of January, he paid the City Treasurer, and procured his receipt for sixty 
dollars, for a license to retail for one year, from October, 1829. And it 
was held, that the Council, through their Treasurer, having received the 
fee, and granted the license for the whole year, to take effect from the 
previous October, could only mean to legalize any intermediate retailing, 
and to release their claim for any penalty incurred by such retailing. It 
was competent for them to do so. The penalty was for their benefit, re- 
coverable only by them. They had made an order to grant a license to 
the defendant, on his application, from October — and after notice of his 
retailing, the Treasurer gave him a license, to have effect from the date of 
the application, for one year. We think the case before us, distinguish- 
able from that. The Ordinance concerning badges for slaves hired out, 
does not prescribe (be time when they shall be applied for, in the first 
instance^ nor at what time they shall commence. An original application 
for a badge may be made at any time, and whenever paid for, is granted, 
to take effect immediately. It is from that time evidence that the slave 
has the permission of Council to be hired out, whenever the owner chooses, 
until the end of the December following. It is not a license ftom such a 
day to such a day. If, therefore, the application of the defendant on the 
3d February, had been his first application for badges, it is very clear that 
the badges then granted could have had no retrospective operation, so as 
to legalize any hiring before that time. But it is argued, as he had the 
badges for the preceding year, and procured badges again on the 3d Feb- 
ruary, which would be good for the remainder of 1S35, therefore the in- 
termediate employment, on hire, is sanctioned by the badges granted on 
the '3d February, on the authority of Corleis's case. We do not think so. 
The defendant gave no notice on the first of January, of his intention to 
continue his slaves on hire, or to renew his badges. He maf have resolv- 
ed not to hire them out again, and they may have been out of employment 
until the 3d of February ; and in that case, there could be no ground to 
say, that the new badges were only a continuation of the former permis- 
sion. The plaintiffs here did not know of the act complained o£ as a 
violation 'of the Ordinance. And the City Treasurer had no option when 
the application was made, but to grant the badges from that time, which 
he was obliged to do, without reference to the beginning of the year. 
And there is nothing to indicate the intention of the Treasurer, or the 
plaintiffs, to give them a past operation, as in the case of the receipt for 
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the license to retail from October, 1829. We think, therefore, that the 
plaintiffs were entitled to recover, and the motion is refused. 

DeSaussure, Johnson, Gantt, Johnston, Butler and Richardson, 
CC. and J J. concurred. 
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THE STATE VS JACOB SCHRODER. 

In an indictment under the Act of 1834 for selling spirituous liquors {o a, 
slave, it is not necessary to describe the defendant as " a free white person." 

If the defendant be a vendor of spirits, he is liable under the Acr, whether, 
he retails or not. 

On an indictment against defendant for selling spirituous liquors to a slave, 
the count on which he was convicted was for delivering spirituous liquors " to 
a slave of a person and name unknown :" held that the count was insufficient, by 
reason of its generality. 



* Mr.' Justice Gantt and tf Chancellor Johnson were absent during a part of 
the sitting of the Court in this Term, holding the Circuit Courts. 
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Tried before his Honor Judge Bay, Charleston, October Term, 1835. 

Indictment for selling spirituous liquors to a slave without a ticket from 
the master or owner. 

Judge's Report of testimony. — Mr. J. A. Miller, City Marshal, sworn. 
On the 3d April last, as he was walking down Market-street, with Mr. 
Wish, he saw a number of negroes at and about the shop of Mr. Schro- 
der ; and particularly, they remarked five negroes go into a shed-room, 
and Mr. Schroder immediately went in after them, and took a decanter of 
whiskey with him. Witness and Mr. Wish, (who was also a city mar- 
shal,) forced into the door of this shed-room, where they found three of 
the negroes sitting at a table, with liquor in some tumblers, and the de- 
canter nearly empty. They then ran off by a back-room door into a yard. 
Schroder is a retailer of liquors. To the best of his knowledge, the ne- 
groes were all slaves ; the room smell ed of liquors ; Schroder said the 
negroes came to look at some cod fish he had for sale ; it was about eight 
o'clock in the evening. 

On his cross-examination, he said he did not see the defendant sell any 
liquor, or the negroes pay any money for liquor. 

Richard Wish. Was present with Mr. Miller, and saw Mr. Schroder 
and three negroes ; there were tumblers on a table with liquor, and a 
pitcher of water. The negroes ran off as soon as they went into the 
room. 

On his cross-examination, Mr. Wish said he did not see the negroes 
drink any liquor. Defendant said they had come to see some cod fish he 
had for sale. 

For Defendant. Lushington Pritchard, was at Schroder's between 
eight and nine o'clock that night, when Miller and Wish came in. There 
were no liquors sold there that night, ouly some molasses to a negro 
boy. 

Jacob Runner, was at Schroder's that night, when Mr. Wish attempt- 
ed to come in. Some molasses was delivered to a negro boy ; but there 
was no liquor sold or delivered to negroes there, that night. 

Mr. Bailey, for the prosecution, quoted the first clause of the negro 
Act, which declares all negroes as slaves, till the contrary is proved. 

From the foregoing testimony, the jury found a verdict of guilty against 
the defendant. 

There were two other indictments given out against defendant, on 
which similar verdicts were found, as they all depended on the same tes* 
timony. 
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TftE STATE ▼•» JACOB SCHRODER. SAME VS. BAMK. SAME VS. SAME. 

tn diet merits each on four counts, respectively, for delivering, selling, 
exchanging, and giving spirituous liquors " to a slave of a person and 
name unknown." 

Verdict on each indictment, " Guilty on the first count." 

Grounds of Appeal. 

In arrest of judgment. — 1. Because neither the name of the slave, nor 
of his owner, is given in either indictment. 

2. Because even if the rule of law, relative to persons whose names are 
unknown, he applicable to a case of delivering liquor to a slave, the de* 
scripti on in the present indictments, to wit, " a slave of a person and name 
unknown," is an insufficient compliance with that rule. 

3. Because the count on which the defendant was convicted, should have 
alleged him to have been both " a vendor and retaUer" of spirituous li* 
quors, instead of " a vendor" alone. 

4. Because the defendant should have beeuAg^0^^n the indictment 

as " a free white person." tP^<*& b&U\ 

5. Because three several indictmenjs^i'fcirF simultaneously preferred 
against the defendant, for one and the^mW offenc^i^flpW^vh ich he was 
found guilty under the first count, whiAis jjMtrtrernm each.ft 

For a new trial. — 1. Because there SW no PX2pLj&b*W negroes, to 
whom liquors were delivered, were slaved ttajj^ffissesj^jffer and Wish, 
both admitting that they did not know wn%|herthfijLjp4re bond or free. 

2. Because the defendant has been convicted on Three indictments for 
one and the same offence. 

3. Because it was impossible for the jury to identify any one slave un- 
der any one indictment, the witnesses themselves declaring that they could 
not swear which slave was intended by the indictments, repectively. 

4. Because the jury found their verdict contrary to the charge of the 
judge, he having charged them that they ought not, at all events, to find 
the defendant guilty on more than one indictment. 

5. Because the verdict was, in other respects, contrary to law and evi- 
dence. 

Yeadon Sf Macbeth, Defendant's Attorneys. 

Curia, per O'Neal*,, J. In these cases, it will only be necessary to 
consider and decide the 1st, 3d and 4th grounds of the motion in arrest of 
judgment ; a decision upon them will either decide or supersede all the 
other grounds made in the case. 
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The 3d Section of the Act of 1834, under which the defendant was in- 
dieted, is in the following words, viz : " If any free white person, being a 
distiller, vendor, or retailer of spirituous liquors, shall sell, exchange, give, 
or in any otherwise deliver any spirituous liquors to any slave, except upon 
the written and express order of the owner, or person having the care and 
management of snch slave, such person, upon conviction, shall be impri- 
soned not exceeding six months, and be fined not exceeding one hundred 
dollars/' 

The fourth ground in arrest of judgment in Schroder's cases objects to 
the indictment, inasmuch as the defendant is not described as a "free 
white person. ** Where a statute creates an offence, it is in general neces- 
sary that an indictment under it should describe the offence in the words 
of the enactment ; but here the words objected to do not enter into the 
statutory definition of the offence : they are merely descriptive of the per- 
son by whom the offence may be committed; and unless there is some un- 
certainty, without the words, whether the defendant be liable to receive 
judgment on conviction, there can be no necessity to use them. The 
Courts of Sessions only exercise a general jurisdiction over free white 
persons ; free negroes, mulattoes, mestizoes and staves, belong to an infe- 
rior jurisdiction : and if proceeded against and convicted in the Court of 
Sessions, the Court, where the color is obvious, will refuse to pionounce 
sentence. The State v. Mary Hays, 1 Bailey, 275. Where a party is 
indicted, and pleads the general issue, he admits that he is a free white 
man ; and so far as he is concerned, will be concluded from denying the 
jurisdiction of the Court over him ; The State v. Scott, I Bailey, 270. 
These general principles shew that there is no necessity to describe a de- 
fendant, in an indictment under this Act, as a free white person : and if 
he should wish to avail himself of the objection, that he is not a free white 
person, to entitle himself to the benefit of it, in a case where the color is 
not apparent, he most plead to the jurisdiction of the court. 

The 3d ground objects to the sufficiency of the indictment, because the 
defendant is described as a vendor, and not as a vendor and retailer, of 
spirituous liquors. The words of the Act are, "being a distiller, vendor, 
or retailer ;" any one of these characters is sufficient ; it is hot necessa- 
ry that a man should combine all three, or the two last, before he would be 
liable under the Act. If the defendant be a vendor of spirituous liquors, 
and deliver spirituous liquors to a slave, he is clearly, within the words of 
the Act, guilty of the offence described by it. He who vends spirituous 
liquors would not necessarily be a letailer, but every retailer is a vendor. 

The first ground insists that the description of the slave in the indict- 
ment, without either his own name or that of the master, is insufficient. 
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The general rule in framing an indictment, is, that the offence should be 
bo described that the defendant may know how to answer it, the court 
what judgment to pronounce, and that a conviction or acquittal on it may 
be pleaded in bar to any subsequent or other indictment for the Bame of-' 
fence. The count on which the defendant is convicted, is for delivering 
spirituous liquors to a "slave of a person and name unknown." This, it 
seems to me, is entirely too general. Let it be tested by the first rule in 
framing an indictment, that the offence should be so described that the 
defendant may know how to answer it. The offence consists in delivering 
spirituous liquors to a slave, without the written and express order of the 
owner, or person having the care and management of such slave. The 
answer to such a charge is of three parts : 1st. That there was in fact no 
delivery of spirituous liquors. 2d. That although there might have been 
such delivery, it was not to the slave alledged. And 3d. If to the slave al- 
ledged, then it was on the express order of the owner, or person having 
the care of such slave. To an indictment framed as this is, the two last 
parts 6f the answer to the offence, as created by the Act, could not be 
made; for there is nothing to point to any specific slave, or to the persou 
who by law might have authorized the delivery. The name of the slave, 
and of his owner,- or of the person having the care and management of 
such slave, is in general necessary to be set out in the indictment ; where 
either one or both are unknown, there must be some equivalent descrip- 
tion of the slave, and the act of delivery, which will sufficiently identify 
the transaction, so as to enable the defeudant at once to know the offence 
to which he is called to answer. The uncertainty of this indictment may 
be tested in other modes. The indictment is in the words of the Act, for 
a delivery to a slave, without the written and express order of the owner, 
or employer. If, on the day alluded to in proof, he had delivered articles 
to an hundred slaves, and had a written and express order from every one 
except one, how could he be able to say which of the ninety-nine written 
orders, or whether any of them, would serve his purpose 1 So again, if 
a defendant be indicted for several acts of trading to different slaves at 
the same time, (as was the case here) and the indictment be in such gene* 
ral terms, how can a conviction or acquittal be applied to one, and not to 
all 1 The indictments are identical in wordB, and on their face are for the 
same offence ; any one must bar the others. Such a generality in destifip. 
tion would break down all distinction between crimes of the same kind, 
and is hence neither to be sought for by the State, nor desired by the de- 
fendant. But above all, the court, whose duty it is to see that justice, 
even-handed justice, is administered to all, would be utterly fbrgetftll of 

9 
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that duty, if it permitted a practice under this Act to grow up, which might 
either defeat its ends, or subject the innocent to its punishment. 

But it is urged that a case may arise, in which, unless this general form 
is allowed, the defendant may violate the law, and yet escape. This may 
be true : and I would answer it by a first principle in criminal law, "that 
it is better that the guilty should escape, than the innocent suffer." But, 
1 apprehend, there is little danger' of the extreme case supposed and con- 
ceded, occurring so often as to make us anxious to provide for it ; if, how- 
ever, it was, our want of Legislative power would prevent us from being 
able to supply the defect. The Act of 1834, and all of that class, were 
intended for the protection and benefit of the owners of slaves ; and it ia 
they generally who seek conviction of a person violating the law ; they 
could readily,supp!y all the facts necessary to give certainty to the offence 
charged. But wheo the trading or delivery was with or to a slave un- 
known, then some description of him, and the act of trading or delivery, 
might be given, so as to point out the offence supposed to be committed, 
and this would be sufficient. 

In the case of the City Council vs. Johnston, decided at this place in 
February, 1826, the point which I have been considering was, it seems to 
me, in a perfectly analogous case, considered and decided by the Court of 
Appeals. 

That case was a suit brought to recover a penalty of twenty dollars, un- 
der an ordinance of the city, which ordained— -"That if any person shall, 
after the passing of this ordnance, give a ticket to any negro, or negroes* 
or other person or persons of color, to remain out of his, her, or their own- 
er* s or employer's premises, after the beating of the tatoo, without the con- 
sent and knowledge of such owner and employer, he shall forfeit and pay the 
sum of twenty dollars, to be recovered in the City Court, to the use of 
such owner and employer." The perfect analogy between that case and 
this, will be seen by comparing the clause of the ordinance just cited, 
with that of the Act of 1834 : The words in the ordinance — "Any ne- 
gro or negroes, or other person or persons of color," are as general as 
the words "any slave," used in the y^.ct. Under the ordinance, the of* 
fence was not complete unless done "without the consent or knowledge of 
the owner, or employer;" so under the Act there is no offence, unless the 
trading or delivery be without the written and express order of the owner, 
or person having the care and management of such slave. This compar- 
ison shews that the essential requisites of the offence under the ordinance 
and Act, as to the person with whom it is committed, and the consent of 
the master or employer, are the same ; and hence the rule of that case 
must in these particulars govern this. In that case, my brother Johnson, 
in delivering the opinion of the court upon the question whether it was 
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neceasarjr in the process to set out the npe of the slave and the owner or 
employer, stated the rule to be — "That the facts constituting the injuty or 
offence, must be set out with sufficient certainty to enable the defendant 
to meet it" In applying that rule to the case before the court, he said — 
4 'That the process does not give the name nor any other description of the 
negro, nor is bis owner or employer designated by name or other circum- 
stance. Let us then suppose that the population of the city consists of 
15,000 owners, and as many slaves, and so far as the process would aid 
the defendant, his chance of meeting the case to be proved would be in 
the proportion of one to the endless permutation of these numbers. 

"There were circumstances which were well calculated to define and 
specify the offence, and were readily ascertained, and ought to have been 
stated." 

That decision, by a change of the name of the defendant, would be a 
decision of this case upon this point, and seems to me to be conclusive 
of it. But whether conclusive or not, it is greatly in aid of our view of the 
law applicable to this case. The motion to arrest the judgment in the 
cases of The State vs. Jacob Schroder, is granted on the first ground. 

DkSaussaure, Botleb, Earlb, Evans, CC. and J J. concurred. 
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THE STATE VS. DIEDRICK LOHMDN. 



Where the verdict does not conform to the indictment, the judgment will be 
arrested. 

Before Mr. Justice Bat, at Charleston, October Term, 1835. 

Indictment on four counts, respectively, for delivering, selling, exchang- 
ing, and giving spirituous liquor to a certain slave of Jacob F. Mintziog, 
named Sam. Verdict, " guilty of the first and fourth counts, of giving 
and delivering liquor to a slave." 

Per Curiam. No judgment can be given on the verdict, for it does 
not find the facts charged in the indictment of giving and delivering liquor 
to a slave named Sam, the property of Jacob F. Mintzing, but merely the 
" giving and delivering liquor to a slave." This is not a conviction of the 
offence charged. 

Motion in arrest of judgment granted. 



£8 BLACK VS. ELLIS. 



EDWARD J. BLACK AITD WIPE VS. ISAAC ELLIS AND WIFE. 

Od an issue devUavit vel rum, proof of the good character of a deceased sub 
scribing witness, is admissible to sustain the will. 

No formal act of publication is necessary to a will; when signed by the testa- 
tor in the presence of the witnesses required by law, and subscribed by them 
actually or constructively in his presence, this is a legal publication. 

Proof of instances of longer or shorter incapacity ft om drunkenness, will not 
destroy the legal presumption of testator's general capacity: the burthen of 
shewing the want of capacity at the time of execution, will, in such case, rest 
on the party contesting the will. 

If a testator be generally capable, it will not be necessary, to establish his 
will, to prove instructions to write it, or that it was read to him. 

Tried at Beaufort, Spring Term, 1836, before Mr. Justice Earle, who 

made the following report: 

." This was an issue devisavit velnon, on an appeal from the Ordinary of 
Beaufort district, who had admitted to probate a paper purporting to be 
.the will of William T. Kirkland. It was dated 17th August, 1815 — and 
was attested by three witnesses, Elizabeth B. Griffith, Thos. J. Griffith and 
William Deloach. The two last were dead, and their hand writing was 
proved. The will had been admitted to probate, in common form, on the 
18th October, 1819, being then proved by the oath of William Deloach. 
This proceeding was instituted befote the Ordinary, to have the will 
proved in solemn form, soon after the intermarriage of Black with the 
daughter of the testator, who has lately come of age. 

"The will was impeached mainly on the ground of incapacity, and of 
.undue influence, Mrs. Elizabeth B. Conyers, formerly Griffith, one of 
the subscribing witnesses, was examined for the plaintiffs in appeal, the 
Other party declining to offer her testimony. She deposed that Kirkland, 
the testator, at the time of executing the supposed will, lay in a state of 
utter stupidity and insensibility, from excessive dt inking; in a state, as 
she expressed it, " of seeming senselessness ;" that he was held up to 
sign the paper, which was produced by John Deloach; and the witnesses 
were requested also by him to sign their names ; that she did not know it 
was a will ; that it was not published as such ; that it was not read over, 
nor its contents rehearsed ; that she did not believe the testator was con- 
scious of what he was doing, or knew the nature or contents of the in- 
strument, for he lay on the bed wholly unconscious of what was passing 
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around him ; without discretion, memory, or understanding, and could not 
have comprehended it, if read to him. He was incapable of making a 
will. John Deloach invited her husband and herself to go to Kirkland's, 
saying he wished to see them, and was not expected to live ; that he bad 
control of the testator and his business. The will was written before they 
went, and the witnesses were ignorant what it was they signed. They 
stayed from 11 o'clock one day, until the afternoon of the next, during all 
which time testator was in that condition. He had a lit the day before they 
went. 

"Edward Griffith, her son, deposed, in substance, as did the last witness, 
bis mother. He accompanied his father and mother to Kirkland's, on the 
occasion. They were pressinglg invited by John Deloach, who seemed 
very active throughout on the occasion. Testator lay in a state of stupor, 
produced by excessive drinking ; spoke to no one, except when raised up 
to take stimulants ; had not mind enough to perform such an act, incapable 
of knowing what he was about, nor could he have comprehended its con- 
tents, if read to him. He signed at the instance of John Deloach, who 
seemed to direct and control the business. This witness was then thirteen 
years old, and cant say that he has a perfect recollection of all the circum- 
stances. 

"Several other witnesses were examined on the same side, relatives of 
the deceased, who testified to his general and gross intemperance, in fact 
continual intoxication, during the years 1816 and 1816, for be lived more 
than a year after the execution of the will, They were Mrs. Elizabeth 
Lishness, Mrs. Lydia Crafton, sisters of the testator, Elizabeth Hynes, 
and Elizabeth Lowry, a cousin and sister-in-law. They all deposed, that 
about the time o( the execution of the will, and afterwards, he was never 
free from the influence of liquor J that in their opinion, his mind, memory 
aud understanding, were so much impaired, that he was incapable of doing 
any business of importance, or of making a will. These witnesses testi- 
fied further as to the influence of John Deloach ; and. expressions and 
declarations of the testator, before and after the date of the supposed 
will. They also testified, that John Deloach had said he could make him 
do as be pleased, and intended to do so ; that the testator said he was 
much tormented by the Deloaches,' and his wife, who were continually in* 
suiting him about his first wife and Georgiaoa, (his daughter,) and wanted 
him to make a will in their favor, and cutoff bis daughter. That he said 
he did not want the property he got by his wife ; as for the rest of his 
property, he intended to give it to his daughter; and on being told by bis 
brother, that John Deloach would induce him tp make a different disposi- / 
Don, if he bad not already done it, he called God to witness he bad not ; 
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and if any such will were produced, it would be a forgery. That his wife, 
her father, and brother, gave him no peace, wishing him to make a will in 
their favor, and cut off his daughter ; and that John Deloach had said, he 
would be damned if he should not do it ; and a few weeks before his 
death, being asked if he had made a will, he said no. 

" The will gave two negroes to the daughter, now Mrs. Black, and the 
residue of the property to his wife by a second marriage, now the wife of 
Elfis, the defendant in appeal, daughter of William Deloach, and sister of 
John Deloach, who, with Richard Kirkland and Mrs. Kirkland, was ap- 
pointed executor; but they did not prove the will nor qualify; nor was 
this done until the year 1819, not long before the marriage of the widow 
with Ellis. The negroes given to the daughter were sold by the testator 
before his death, and much of his property was sold by the sheriff to pay 
debts. The appraisement, in 1820, amounted to $484, only. Considerable 
property was afterwards recovered by Ellis and wife, from the brothers 
and brothers-in law of the testator. 

" On the part of the defendants in appeal, testimony was offered to sus- 
tain the will. 1st. By proving the sanity and capacity of the testator. 
2d. By impeaching the credit of Mrs. Conyers. 3d. By supporting the 
character of William Deloach, one of the other subscribing witnesses. 
Several documents weie produced, shewing important business transac- 
tions of the deceased, both before and after the execution of the will, from 
17th June, 1815, to 29th February, 1816. They consisted of an agree- 
ment for the sale of a valuable tract of land in June, bond for titles in 
July, and a deed of conveyance in November, 1815, witnessed by Can- 
non, one of the witnesses now examined to impeach the will ; receipts for 
the purchase money to upwards of $'2000, all in 1815, before and after the 
date of the will ; receipts given to him by the distributees of his father's 
estate, of which he was executor during the same period. 

"Several witnesses were examined, who testified, that during that period, 
and at all periods duiing his life, he was capable of making a will, and 
of doing any other business ; that although he drank to excess, it had 
never so far impaired his mind as to disqualify him from managing his 
own affairs, which be continued to do ; and that no doubts had ever been 
expressed or insinuated to the contrary, until the institution of this pro- 
ceeding. 

"It was proved by one witness, that in 1833, in the State of Alabama, 
Mrs. Conyers said, in conversing on this subject, that she would have 
taken Kirkland to be in his senses when he made the will. Two witness- 
es were called to impeach the credit of Mrs. C. on the ground of bad 
pharacter, who deposed that they would not believe her on her oath. 
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Three witnesses sustained her character, and deposed that they would 
believe her. 

"The defendant in appeal also moved to call witnesses to the good cha- 
racter of William DeJoach, the subscribing witness now dead, on whose 
oath the will was formerly admitted to probate. This was objected to 
by the adverse counsel. The evidence was admitted. Several witnesses 
deposed that he was a man of unexceptionable character, for probity and 
truth wholly without reproach. 

"It was urged by the counsel for the appellants, that the proof of exe- 
cution was insufficient to establish the paper as a will ; that there was no 
proof of publication ; that there was no proof either of instructions or 
reading over, one of which is indispensable ; and therefore, that there 
was no sufficient proof of the animus teslandi. I instructed the jury that 
publication was not necessary ; that instructions or reading over were not 
indispensable to the due execution of a will, nor essential to its validity, if 
the jury were satisfied from other circumstances, that the testator knew 
what he was about, and was aware of the contents of the will. That the 
animus testandi was essential, and whatever proof would satisfy the jury 
that the testator intended to make bis will, knew that he was making it, 
and how he was making it, would be sufficient, without proof of actual 
instructions or reading over, and without proof of publication. That the 
absence of such proof of publication, or of instructions and reading over, 
in a case where great mental imbecility is established, or where the sanity 
is doubtful, would go far to invalidate the will, and establish a fraud ; but 
the want of such proof was only a circumstance from which, with others, 
the jury was to form their conclusion as to the fairness of the proceeding. 

"I thought the case depended mainly on the credit of the witnesses Mrs. 
ConyerB and William Deloach. The other witness who was present, was 
manifestly too young and inexperienced to be able to form any opinion 
worthy of consideration on such important transactions ; and after twenty- 
one years, can hardly be expected to narrate with any certainty, circum- 
stances which passed under his observation at thirteen years of ago, in 
which he was not an actor, and which he was not interested in remem- 
bering. I hesitated concerning the competency of the evidence of Wil- 
liam Deloacb's good character ; but the authority of Stevenson vs. Walker , 
4 Esp. N. P. Ca. 50, is directly in point ; recognized too by Lord Ellen- 
borough, in 1 Camp. Rep, 207, where he assigns the true ground for ad- 
mitting such evidence. 

"I submitted the question of the comparative credibility of these wit- 
nesses to the jury, with express instructions, if they believed Mrs. Conyers, 
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they should find against the will. The jury found in favor of the will. 
The several grounds presented in the notice of appeal, except such as are 
already noticed, arise out of the evidence, and need no further comment." 

The plaintiffs appeal for a new trial, on the follpwing grounds : — 
t. Because the defendants were permitted to prove the general charac- 
ter of William Deloacb, which was not put in issue by the plaintiffs. 

2. Because bis Honor failed to charge the jury, that the testimony of 
Mrs. Conyers might be sustained by circumstances, and the corroborating 
testimony of other witnesses. 

3. Because, under the circumstances of the case, if Mrs. Conyers was 
discredited, it ought not to prejudice the plaintiffs. 

4. Because his Honor erred in charging the jury that the case turned 
on the weight they might attach to the evidence of Mrs. Conyers, and the 
character of the other subscribing witnesses ; and also, 

5. In charging the jury, that the opinions of the other witnesses, called 
to impeach the will, could not, according to the rules of law, be entitled 
to weight. 

6. Because the incapacity of the deceased, at the time be put his name 
to the supposed will, was clearly proved. 

7. Because the general incapacity of the deceased, before and after the 
execution of the will, was clearly made out, and the defendants offered no 
evidence of capacity at the time of its execution. 

8. Because there was no evidence of the animus testatidi; or from 
which a testamentary intention could be inferred. 

9. Because, under the circumstances of the case, proof of instructions 
from the deceased, or of a reading over to him, was necessary to establish 
the supposed will. 

10. Because there was no proof of any publication of the supposed 
will, either express or implied, and such evidence, under the circumstan- 
ces of the case, was indispensable to its validity. 

11. Because there was no evidence to authorize the jury to infer that 
the deceased might have been induced to execute the supposed will by 
excusable or justifiable impoitunity, and not by fraud and undue influence, 
of which there was proof. 

12. Because the verdict is in other respects, contrary to law and evi- 
dence. 

Guria, per O'Neall, J. The various grounds of appeal seem to me 
to present only two distinct subjects for the judgment of this court. 

1st. The admissibility of evidence of the character of the witness, Wil- 
liam Deloach. 
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2d. The existence of the animus tettandi, on the part of the deceased/ 
at the time of the execution of the will. 

Under these heads, as briefly as possible, I will endeavor to state' the 
conclusions of the court upon the' different points made in the argument, 
with such reasons for the same as appear to be necessary to be assigned. 

1st. I concur fully with the judge below, that evidence of the character 
of William Deloach was proper and admissible. In M'Ehtee vs. Sutton f 
2 Biiley, 128, the declaration and affidavit of a deceased witness to a bill 
of sale, that it did not bear its true date, were held to be competent to re- 
but the legal conclusion, from proof of his hand- writing, that the deed 
Was a true and genuine paper, upon the presumptions — lap. That if it had 
not been so, he would not have witnessed it. — 2d. That if alive, he would 
have given all the proof necessary to support it. When the hand-wri- 
ting of a witness who is dead, is proved, to establish a deed, if its effect 
may be destroyed by proving facts which shew that the ordinary and usual 
legal conclusion ought not to follow, surely it is equally competent to' sua-' 
tain and fortify that conclusion by shewing corroborating facts. 

It could not be denied, under the authority of the case to which I have 
referred, that the declarations of William Deloach, that the will was im- 
properly executed, or executed by the deceased when of unsound mind, 
would have been admissible to destroy the legal inference of due execu- 
tion, from proof of his hand-writing. So, too, proof of his bad character 
would have had the same effect, and would have been also admissible* 
When there was* a conflict between the testimony which the law presumes 
htm to give, and that actually given by a living witness, proof of his good 
character would seem to be admissible, as a circumstance in aid of, and 
in corroboration of, the legal conclusion. In this point of view, it is utf* 
neeessary to consider whether the evidence which be did give before the 
Ordinary, on the probate of the will in common form, was, or was not, 
properly admissible. It was merely to the facts which the law implies 
from the proof of hand- writing, and could have had no effect, either upon 
this question, or the result of the case. 

2d. The capacity and will of a testator are both essential to the validity 
of a testament. But both, I might say, are presumed in the first instance, 
from the fact of execution. For the law presumes every man capable of 
doing any act which he executes, until the contrary is shown. So every 
act done, is presumed to be voluntary, until the contrary appears. These 
are general principles, applicable to every case, but more especially to such 
an one as this. The objections made on this part of the case, are of law 
and of fact ; and in* the first class, it is urged that there was no publication 
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The 3d Section of the Act of 1834, under which the defendant was in- 
dicted, is in the following words, viz : " If any free white person, being a 
distiller, vendor, or retailer of spirituous liquors, shall sell, exchange, give, 
or in any otherwise deliver any spirituous liquors to any slave, except, upon 
the written and express order of the owner, or person having the care and 
management of such slave, such person, upon conviction, shall be impri- 
soned not exceeding six months, and be fined not exceeding one hundred 
dollars." 

The fourth ground in arrest of judgment in Schroder's cases objects to 
the indictment, inasmuch as the defendant is not described as a "free 
white person." Where a Btatute creates an offence, it is in general neces- 
sary that an indictment under it should describe the offence in the words 
of the enactment ; but here the words objected to do not enter into the 
statutory definition of the offence : they are merely descriptive of the per- 
son by whom the offence may be committed; and unless there is some un- 
certainty, without the words, whether the defendant be liable to receive 
judgment on conviction, there can be no necessity to use them. The 
Courts of Sessions only exercise a general jurisdiction over free white 
persons ; free negroes, mulattoes, mestizoes and slaves, belong to an infe- 
rior jurisdiction : and if proceeded against and convicted in the Court of 
Sessions, the Court, where the color is obvious, will refuse to pionounce 
sentence. The State v. Mary Hays, 1 Bailey, 275. Where a party is 
indicted, and pleads the general issue, he admits that he is a free white 
man ; and so far as he is concerned, will be concluded from denying the 
jurisdiction of the Court over him ; The State v. Scolt, I Bailey, 270* 
These general principles shew that there is no necessity to describe a de- 
fendant, in an indictment under this Act, as a free white person : and if 
be should wish to avail himself of the objection, that be is not a free white 
person, to entitle himself to the benefit of it, in a case where the color is 
not apparent, he must plead to the jurisdiction of the court. 

The 3d ground objects to the sufficiency of the indictment, because the 
defendant is described as a vendor, and not as a vendor and retailer, of 
spirituous liquors. The words of the Act are, "being a distiller, vendor, 
or retailer ;" any one of these characters is sufficient ; it is hot necessa- 
ry that a roan should combine all three, or the two last, before he would be 
liable under the Act. If the defendant be a vendor of spirituous liquors, 
and deliver spirituous liquors to a slave, he is clearly, within the words of 
the Act, guilty of the offence described by it. He who vends spirituous 
liquors would not necessarily be a tetailer, but every retailer is a vendor. 

The first ground insists that the description of the slave in the indict- 
ment, without either his own name or that of the master, is insufficient. 
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The general rule in framing an indictment, is, that the offence should be 
so described that the defendant may know how to answer it, the court 
what judgment to pronounce, and that a conviction or acquittal on it raa^ 
be pleaded in bar to any subsequent or other indictment for the same of- 
fence. The count on which the defendant is convicted, is for delivering 
spirituous liquors to a "slave of a person and name unknown." This, it 
seems to me*, is entirely too genera). Let it be tested by the first rule in' 
framing an indictment, that the offence should be so described that the 
defendant may know how to answer it. The offence consists in delivering 
spirituous liquors to a slave, without the written and express order of the 
owner, or person having the care and management of such slave. The 
answer to such a charge is of three parts : 1st. That there was in fact no 
delivery of spirituous liquors. 2d. That although there might have been 
such delivery, it was not to the slave allcdged. And 3d. If to the slave al- 
ledged, then it was on the express order of the owner, or person having 
the care of such slave. To an indictment framed as this is, the two last 
parts 6f the answer to the offence, as created by the Act, could riot be 
made; for there is nothing to point to any specific slave, or to the person 
who by law might have authorized the delivery. The name of the slave, 
and of his owner,* or of the person having the care and management of 
such slave, is in general necessary to be set out in the indictment ; where 
either one or both are unknown, there must be some equivalent d esc rip- 
tron of the slave, and the act of delivery, which will sufficiently identify 
the transaction, so as to enable the defeudant at once to know the offence 
to which he is called to answer. The uncertainty of this indictment' may 
be tested in other modes. The indictment is in the words of the Act, for 
a delivery to a slave, without the written and express order of the owner, 
or employer. If, on the day alluded to in proof, he had delivered articles 
to an hundred slaves, and had a written and express order from every one 
except one, how could he be able to say which of the ninety-nine written 
orders, or whether any of them, would serve his purpose 1 So again, if 
a defendant be indicted for several acts of trading to different slaves at 
the same time, (as was the case here) and the indictment be in such gene- 
ral terms, how can a conviction or acquittal be applied to one, and not to 
all t The indictments are identical in words, and on their face are for the 
same offence; any one must bar the others. Such a generality in descrip- 
tion would break down all distinction between crimes of the same kind, 
and is hence neither to be sought for by the State, nor desired by the de- 
fendant. But above all, the court, whose duty it is to see that justice, 
even-handed justice, is administered to all, would be utterly forgetful of 

9 



76 CITY COUNCIL OF CHARLESTON VS. GUNDERMAN. 

The counsel for defendant objected, and his Honor overruled the ob- 
jection. 

The defendant appeals from the decision of his Honor, and moves for 
a non-suit, on the following grounds: 

1. That after the jury are charged with the case, it is too late to move 
to amend the process, in a case partaking of the nature of a criminal pro- 
seoution. 

2. That after examination of witnesses and testimony, concluded on the 
part of the prosecution, the process cannot be amended to embrace a dif- 
ferent case than that charged in the process j and it is respectfully sub- 
mitted, that his Honor erred in permitting it lo be done. 

p. C Strohecker, Defendant's Attorney. 

The above brief is correct ; but in granting the city attorney's motion 
to amend, I ordered a continuance of the case. No verdict has been taken, 
and the case is on the docket for trial. ' 

Samuel Prioleau. 

Guru}, per Johnston, C. I think the order, giving leave to amend, 
should be set aside. 

Amendments must be restrained by the record existing at the time of 
amending, and must always conform to it or fall within its scope. 

Where there is a departure from some previous part of the proceed- 
ings, the latter may be taken as the standard of correction. This is aq 
instance of amending by the record. 

Or you may add to or vary the particulars set out in subsequent pro- 
ceedings, where the previous proceedings are general /in their terms: pro- 
vided, that in so doing, you do not go beyond the intendment of the pre- 
vious proceedings. For instance, you may add to or alter the counts of a 
declaration, provided you keep within the general complaint set out in the 
.writ* This is an example of amending, not by, but within the scope of, 
the record. 

But this being a summary process, the plaintiff's whole case is embraced 
in the process itself, which is the original proceeding in the suit. There 
is, consequently, nothing to amend either by or within. 

The motion is not only to set aside the amendment, but for a non-suit. 
It does not appear from the report, that a motion for non-suit was made in 
the court below. If not, the court below has not committed the error, (if 
it would have been error,) of refusing it ; and this court, whose jurisdic- 
tion is entirely appellate, has nothing, in this respect, whereon to act. Be- 
sides, it is rather left to conjecture, from which party the proof came, tl*$ 
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the names of the slave and his master were known to the prosecutor and 
to the city attorney. If this proof came from the defendant, it is not 
ground of non-suit. Without better information on these points than the 
report furnishes, the question — whether, striking out the amendment, the 
suit might not still be maintained — does not come before us: and I think 
it would be improper to express any opinion upon it ; especially, as it is 
understood that it will be directly presented in some other cases, yet to be 
heard ; since to give an opinion here, would be to prejudge those cases, 
without any necessity to do so. 

My opinion is, that the order to amend should be set aside, and the 
case remanded to the court below* 

DeSaussurb, Harper, Gantt, O'Neall, Evans, Butler, and Earle, 
CC. and JJ. concurred. 



WILLIAM THOMPSON fS. THE BARK OF THE STATE OF SOUTH CAROLINA. 

The protest of the bank notary recognizing the plaintiff as depositor, and the 
fact that he is the last iodorser, are anfficient circumstances to shew that he is 
the real owner and depositor of a note placed in bank for collection. 

Where a bank receives a note for collection it is liable for any neglect by 
which the indorsers are discharged. The general custom of banks to use mo- 
nies so collected, is a sufficient consideration for this undertaking. 

Where a bank takes a note for collection it is bound to demand payment of 
the maker, aod to cause notice of non-payment to be given to all the iodorsers, 
and failing to do so is a neglect of the obvious and legal means of collection. 

Where a bank placed a note, left for collection, in the hands of a notary public, 
he will be regarded as the agent of the bank, for whose omissions or mistakes 
the bank is liable. 

What constitntes sufficient notice of the dishonor of a note or bill, is, ia gene- 
ral, a question of law ; but what shall be deemed reasonable diligence in ascer- 
taining the residence of an iodorser, in order to give notice, is a question of 
fact for the jury. 
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Tried, Charleston, May Term, 1835, before Mr. Justice Evans, who made 

the following report. 

" In this case, the note was lodged in the branch bank at Camden, for 
collection. The note was drawn by Joseph Goodman, payable to Black, 
and indorsed by him and William Thompson, dated at Camden, 24th Feb- 
ruary, 1829, for $170 42-100. The note was lodged in hank by Shannon, 
who had received it from Flemming & Ross. When the note was paya- 
ble, as the drawer was insolvent, Salmond, the president of the bank, call- 
ed ou Shannon, supposing him the owner, but he was from home. He 
advised McGee, Shannon's clerk, to withdraw the note. McGee could 
give no information where the indorsers lived. The note was delivered to 
the bank notary, who protested it for non-payment, but no notice was 
given to the indorsers, they not being residents of Camden, and having no 
agent there. The object of the action was to charge the bank for this 
omission, whereby the liability of the indorsers was discharged. The sub- 
stance of the testimony of Shannon and McGee is stated above. The 
statement of Mr. Ravenel, as to the usage of the bank, and some letters 
from Flemming & Ross, and one from the plaintiff to Shannon, with the 
protest by the notary, constitute all the evidence given at the trial. I was 
of opinion, and so charged the jury, that when a note lodged for collec- 
tion was unpaid at maturity, the bank was bound to demand payment of 
the drawer, and to give notice to the indorsers. This, 1 think, is clearly 
established by the testimony of Mr. Ravenel, and by what is said by the 
.court in the case of Johnson v. Harth, 1 Bailey, 482. Except in the case of 
foreign bills, a protest by a notary is not necessary. The bank may em- 
ploy one, or the demand and notice may be made and given by a private 
person. I regarded the notary as the mere servant or agent of the bank, 
and if he had omitted to perform his duty, the bauk was liable. I was 
clearly of opinion, that notice to Shannon, the depositor, was insufficient , 
provided the bank had any means of knowing who the indorsers were, 
and where they resided. Whether the bank had used due diligence in 
ascertaining this fact, so as to enable them to give the proper notice to the 
indorsers, was left to the jury to decide, and they found for the plaintiff. 
My own opinion was decidedly, that the bank had done all they could be 
required to do. Application was made to McGee, the agent of Shannon, 
and he could give no information about the indorsers. I am inclined to 
ihink I ought to have stated this opinion explicitly to the jury, and it may 
be, that in my anxiety to avoid any expression of opinion on the facts of a 
case, I omitted to state to them what may be more properly considered a 
/question of law." 
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Grounds of Appeal. 

1. Because his Honor charged the jury, that although the note in suit 
Was lodged at the bank for collection, the bank was bound to give regular 
notice to all the indorsers ; whereas, it is respectfully submitted, that the 
note being for collection, the bank was the mere agent of the depositor, 
and bound to give notice of non-payment to him only, and is in no way 
Responsible to the indorsers. 

2. Because his Honor charged, that although it was proved that the in- 
dorsers did not live where the note was payable, that the bank was bound 
to ascertain where they were, and to send the notice accordingly; whereas, 
under such circumstances, notice is due to the depositor only, whose 
duty it is to give notice to those whom he intends to make responsible to 
him. 

3. Because when the indorsers of a note do not live at the place where 
the note is payable, if the depositor wishes notice of non-payment to be 
extended to the indorser, it is his duty to inform his agent, the bank, where 
the indorser lives ; and where this knowledge is duly sought from the de* 
positor, by the bank, the diligence required by law has been fulfilled, and 
the bank is not responsible. 

4. That a notary public is a public officer, and where the bank, as the 
agent of the depositor, lodges a note With him for protest, the bank is 
not responsible for his ignorance or laches, unless his incapacity is noto- 
rious. 

Smiths, Defendant's Attorneys* 

Curia, per Earle, J. The plaintiff deposited a note, by the hands of 
Mr. Shannon, resident in Camden, in the branch bank at that place, for 
collection. - One Goodman, also resident there, was the tnake'r* Black, 
the payee, bad indorsed it to the plaintiff, who also indorsed it, when he 
sent it to the bank. He was the last indorser, and owner. At maturity, 
the note being unpaid, the president called at Shannon's, who was absent 
from home, and the note was protested for non-payment by the bank no- 
tary ; but no notice was given to the indorser, Black, or to the plaintiff, 
"they not being residents of Camden, and having no agent there." This 
action is brought by the plaintiff, for the non-performance of its underta- 
king' by the bank, to collect the note for the plaintiff, and on non-payment, 
to give the necessary notice to charge the indorser, it being alleged, that 
for want of such notice, the indorser is discharged, and the plaintiff has 
lost his debt. 
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On the argument in this court, I was inclined to think this action would 
not lie for the plaintiff against the bank, until he had failed in his suit 
against the iudorser. But the other members of the court being of a dif- 
ferent opinion, and no question being raised on that ground, by the coun- 
sel for the bank, the case will be considered and disposed of, without re- 
ference to it. 

The exception mainly urged against the verdict is, that the bank was 
the agent of Shannon, the depositor, only, and not of the plaintiff; that 
the bank having given notice of non-payment to him, performed all that 
it engaged to perform, and was not bound to give notice to the indorser 
or owner. It will, in the first place, be proper to inquire, who was the 
depositor. The protest, which is competent evidence as an admission 
against the bank, although not evidence for the bank, of the facts stated in 
it, expressly recognizes the plaintiff as the depositor and owner of the 
note ; " at the request of the president and directors of the branch of the 
Bank of the State of South Carolina, at Camden, for William Thompson, 
I, Robert M ickle," &c. The plaintiff was the last indorser, aud, of course, 
the money, when received, if paid at all, would have been placed as a de- 
posite to his credit, and he alone could have withdrawn the fund. These 
circumstances shew, that in fact the plaintiff was himself the depositor ; 
and that the Bank regarded him as the owner, and undertook the collection 
of the note as his agent. The Bank was, therefore, responsible to biro, 
for the performance of this duty or engagement. 

The extent of that engagement, and the manner in which it waa to be 
performed, next become the subject of inqury. And as these much de- 
pend on the benefit to be' derived by the promisor, or the injury so be sus- 
tained by the other contracting party, it is material to inquire, whether 
there was any such consideration for this undertaking on the part of the 
Bank. And It could not but excite some surprise, at this day, if it were 
seriously alleged, that a Bank had undertaken to do any act of this kind, 
from which it did not expect to derive a benefit ; to collect and appropri- 
ate any sum of money for a customer, on which it expected no commis- 
sion, and no use equivalent to a commission. The readiness with which 
banks engage in this business, is a proof that they do derive a benefit from 
it ; and the benefit is proportioned to the extent of it. The money re- 
ceived on notes lodged for collection, becomes a deposite, on which, as a 
portion of their active capital, banks derive an income, as it enables them 
to extend their issues ; and it is well known that depositee are always con- 
sidered by the banks as a portion of their available means to meet emer- 
gencies. In a commercial community, where such deposites are numer- 
ous and extensive, they form an important item in the business transactions 
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of banks, from which large sums are frequently accumulated ; and which 
may reasonably be expected to remain there, as a place of safety, until 
some exigency may require them to be withdrawn ; and which may, there* 
fore, prudently be relied on as a permanent source of revenue* I appre- 
hend, therefore, it will not be denied, that such deposites, in general, are 
highly beneficial to a bank ; and that for the purpose of this action, is 
enough. The money was not received on this note ; no benefit was actu- 
ally derived. But this was only one out of many ; it was one small item 
in an extensive branch of business, from which the bank did derive a ben- 
efit ; and it was the anticipation of that benefit, which induced the bank to 
undertake the collection. And this forms, in the opinion of the court, a 
sufficient consideration. Smedes vs. the Bank of Utica, 20 John. Rep. 372 ; 
where several of the questions involved in this case are ably discussed* 
and decided as they are now by this court. 

What, then, was the extent of the engagement] The bank received the 
note as indorsee, to entitle it to demand the money. The plaintiff, had 
he retained the note, it may be assumed, woald have known what was ne- 
cessary to charge the indorser, and would not have neglected it. The 
defendant, for valuable consideration, took the note out of his bands, in 
the character of indorsee, for the purpose of collection ; not merely for 
the purpose of demanding payment of the maker, at maturity ; for BJack, 
the indorser, was liable, in default of the maker ; and if he had received 
notice, may have paid it. We are to presume that he would have paid if, 
in consideration of his legal liability, and out of regard to his credit. When 
the note was deposited for collection, it was for the purpose of being col- 
lected from all who were liable upon it ; and to omit giving notice of the 
dishonour to the indorser, was neglecting a part of the obvious and legal 
means of collection. The understanding and usage of banks, every 
where, are conformable to this view of the subject. I consider, therefore, 
Chat where a bank takes a note for collection, it is bound to demand pay- 
ment of the maker, and to cause notice of non-payment to be given to all 
the indorsers, as on a note discounted. 

f It is next to be considered, whether the Bank is excused, by the circum- 
stances relied on, from its liability for this default And first, of that 
ground of defence which supposes the bank excused, because it employed 
a notary, " who is a public officer, and the bank is therefore not responsi- 
ble for bis ignorance or laches, unless his incapacity were notorious." To 
what extent this ground might avail the defendant, if the subject of the 
controversy were a foreign bill of exchange, on which protest is necessary, 
will not now be considered, much less decided. The question here arises 

on a promissory note; protest for non-payment is not necessary; it is 
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altogether superfluous ; a demand of payment was necessary ; and to en- 
able it to be proved, it was necessary to employ some one to make it ; but 
a notary was not requisite ; any other individual would have sufficed to 
make the demand, or to make the inquiries necessary to giving notice. 
Supposing the notary employed here for that purpose, which is not clear, 
fie cannot be regarded as acting officially, and must be regarded as the 
mere agent of the bank, for whose omissions or mistakes the bank is 
liable. J As I have intimated, however, it is not clear that there was any 
omission on the part of the notary, for it seems that the demand of pay- 
ment, if made at all, was made before the note was placed in the bauds of 
the notary ; as also were the inquiries at the residence of Shannon, by the 
president Salmond, who inquired of McGee, his clerk, where the indorsers 
lived ; and as be could give no information, " the note was delivered to 
the bank notary, who protested it for non-payment, but no notice was 
given to the indorsers, they not being residents of Camden, and having no 
agent there." Such is the language of the report, (I presume the evidence 
jof Shannon himself,) and such is the language of the protest, which, as 
before remarked, is an admission of the notary, or bank agent, and there- 
fore evidence against the bank. It is therefore not clear, whether the 
reason assigned for the protest, is to be attributed to the president, or to 
•the notary. The president made the inquiries at Shannon's, and receiving 
no information concerning the indorsers, gave the note to the notary, who 
protested .it, without further inquiry concerning their residence, although . 
^Goodman, thejmaker, resided in the town, and the bank knew that Thomp- 
son, the plaintiff, was the owner of the note. If the reason assigned in 
the protest, be the ground assumed by the notary, as the agent of the 
bank, that of itself would furnish sufficient evidence of his ignorance and 
incapacity to charge the bank. But supposing otherwise, and that the 
president and notary made inquiry of McGee concerning the indorsers, we 
ace brought to the next ground of defence, that the bank, by making the 
inquiry of the immediate depositor, used due diligence, and is not liable 
further. 

Suppose an action brought on the note by the bank as endorsee, against 
•the plaintiff as indorser, and the facts now relied on to excuse the bank, 
were relied on to dispense with notice, to wit : that the bank, on non- 
payment, had made application at the house of an intermediate in- 
dorser, or .even of a person employed to negociate the last indorser 
inent, and by whose agency it had been passed to the bank. I think 
it could not be held sufficient to dispense with notice. What consti- 
tutes sufficient notice of the dishonor of a note or bill, is in general a 
Question of law ; and yet .what shall be .deemed reasonable diligence in 
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ascertaining the residence of an indorser, in order to give notice, is ft 
question of fact for the jury* The rules in relation to notice are very well 
settled, and generally understood. They are well stated by Mr. Justice 
Washington, in William* vs. The Bank of the United State*, 2 Peters, 96. 
"The holder of a bill or promissory note, in order to entitle himself Uf 
call upon a drawer or indorser, must give notice of its dishonor to thtf 
person whom he means to charge. But if, when the notice shall be given* 
the party entitled to it be absent from the State, and has left no known agent 
to receive it ; if he abscond, or has no place of residence which reasonable 
diligence, used by the holder, can enable him to discover, the law dispenses 
with the necessity of giving regular notice." And in Bateman vs. Joseph, 
12 East Rep. 432, it was held that whether a party used such reasonable 
diligence, to ascertain the residence of an indorser, was a question of fact 
to be left to the jury. That was an action by a subsequent indorsee 
against the drawee and first indorser of a bill of exchange, which became 
due on the 27th September, when it was presented for payment; to the 
acceptor in London, and dishonored. Notice of the dishonor reached 
Manchester, where the plaintiff lived, on the 30th September, early enough 
to give notice to the defendant on that day, by the post frond Manchester 
to Liverpool, where the defendant lived , and the plaintiff had like oppor- 
tunities of giving notice on the 1st, 2d and 3d of October, but none was 
given until the 4th, when the defendant received it in a letter from the 
plaintiff directed to Liverpool. Atthe trial; before Lord Ellenborough, this 
apparent laches of the plaintiff was accounted for by the evidence of bis 
servant, that his master did not know the residence of the defendant, un- 
til the day when the notice was sent by the post. And his Idrdship left it 
to the jury to say, whether the plaintiff had used due diligence, in ac- 
quiring the knowledge of the defendant's place of residence, admitting 
that otherwise the notice was too late. The jury having found a verdict 
for the plaintiff, on a motion for a new trial, it was agreed by all the court, 
that it was a question proper to be left to the jury, and tbey had decided 
it. "Whether due notice has been given of the dishonor of a bill, all the 
circumstances necessary for the giving of such notice being knOwn, is a 
question of law; but whether the holder have used due diligence to dis- 
cover the place of residence of the person to whom the notice is to be given, 
is a question of fact for the jury." 

( If we consider the question as one between principal and agent, and 
discuss the degree of diligence, in reference to the duty undertaken to be 
performed, we shall come to the same conclusion, that it was" one very pro- 
per for the decision of the jury. Whosoever undertakes ah agency, en. 
gages likewise to employ an adequate degree of skill, and to use a rea* 
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tonable degree of diligence. In this case, the bank engaged for the ex-> 
ercise of so much skill, in the particular department of business, as to 
perform the duty of collecting the note, and, as I have endeavored to> 
show, of doing whatever was necessary to charge those to whom the 
plaintiff might resort for payment; and in accomplishing this, lhat it 
would omit nothing which reasonable diligence would enable it to per- 
form. If it be said that it was the fault of the plaintiff, that the bank was* 
not informed of the residence of the indorsers, it may be replied, that the 
bank must have known, when it took the note for collection, that a notice 
of dishonor might become necessary ; and if the residence of the indorser 
was unknown, as the information was indispensable, to enable the bank to 
perform the duty, it was equally the duty of the bank to seek for and ob- 
tain it, at the time of receiving the note. And supposing both to be in 
fault, at the time of the dishonor of the note, it was surely incumbent on 
the bank to use all the means then in its power, to ascertain the residence 
of the indorser. It was submitted to the jury whether the bank bad used 
reasonable diligence, in seeking that information, and the jury have deci-- 
ded against the bank, and a majority of the court thinks with good rea- 
son. \ The plaintiff was known as the owner, yet the note was taken 
from shannon, without inquiry concerning him, or the previous indorsee 
And after non-payment, no inquiry was made of Goodman, the maker, 
and but one attempt to inquire of Shannon, although both lived in the 
same town. 

A majority of the court concurs entirely with the presiding judge; in his* 
eharge to the jury, and in all that is stated in his report, except when he 
thinks the bank did all it was bound to do ; and when he doubts whether 
be should not have so charged the jury, as matter of law. He did well in 
leaving it to the jury. And the motion to set aside their verdict is refused* 

Butler, DeSaussure, O'Nball and Richardson, CC. and JJ. con-" 
curred. 

Smith, Attorney General, for motion. Petigru, contra. 
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EPHBAIH SMITH VS. WM. YOUMAXft, BEN. 

When it appears that the words were spoken bona fide in the discharge of 
some legal or moral duty, the occasion affords a prima facie presumption of 
the want of malice, and the plaintiff in an action of slander would fail, without 
further proof: but whatever may be the occasion of the speaking, except per- 
haps it be in the course of a trial in a court of justice, by a judge or witness, 
the plaintiff may reply in evidence, and shew malice by proof that the words 
were not spoken bona fide, but the occasion was used only as a pretext, for" 
renting defendant's malice. 

An action will lie for words spoken in a cbnrch meeting, in the contse of 
church discipline, if it appear from circumstances that they were spoken ma* 
liciously ; and this is a question for the jury. 

Before Richardson, J. 9 at Coosawhatchie, FaU Term, 1835. 

The presiding judge made the following report : 

"This was an action of slander, for words charging the plaintiff with 
perjury. The declaration contained several counts, in all of which the 
words charged were laid to have been spoken in reference to the testi- 
mony given by plaintiff, in an action between George Goettie and the 
present defendant, which was tried at Coosawhatchie, at spring term,- 
1834. This action was commenced in January, 1835. Plea, general 
issue. An action for a similar slander was pending between the same" 
plaintiff and Levi You mans, and by consent of counsel, both actions were 
committed to the same jury, and tried together. 

"The evidence was as follows :— 

"Record of the action between George Goettie and William Youmans; 
tried at Coosawhatchie, spring term, 1834. 

Jacob Bowers. Heard of the suit between Goettie and Youmans ; 
Epbraim Smith was a witness in that action. Smith and Youmans were 
brethren of the same church. There was a difference between them. 
After the decision in favor of Goettie, the church concluded it was a mat- 
tor worthy of their consideration, with a view to the excommunication of 
defendant. Defendant, who was a deacon, resigned his office. At a 
church meeting called upon the subject, witness asked defendant, William 
Youmans, if he could be in full fellowship with the brethren. He paused, 
and then said he could not. Witness asked his reason. He answered, he* 
could not hold full fellowship with Epbraim Smith ; because he bad just 
reason to believe that Smith had perjured, or forsworn, himself, to his in- 
jury. Witness asked when t Defendant replied, in the case between him-' 
■elf and George Goettie. At another meeting of the church, after William 
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Youmans bad been excommunicated, Levi You mans asked the cnurch, as" 
matter of advice, if they thought it right to Hold a man in fellowship, 
whom they thought had perjured himself to his certain knowledge. Wit- 
ness asked hiiti who it was 1 He answered, Ephraim Smith. Witness 
asked, when 1 and he stated twice he had done it in this court. Once be- 
tween Howell and (Joettie. He specified, that Smith said he had got up 
and ran. This was the perjury. Does not recollect the particulars. This 
was said in the spring of 1834. There had been a difficulty between 
Youmans and Smith, before the trial of Goettie and Youmans. William 
Youmans told witness, Smith had volunteered to become a witness for 
Goettie ; and said he believed Goettie had giveu him a very fine cloak, 
as a bribe. At the investigation, defendant impeached some one, and 
Smith took it up. After William Youmans had been turned out, as dea j 
con, a month after, at defendant's, William Youmans's house* witness 
asked him how his feelings were towards Smith. He said they were the 
same j and all the courts and juries could not make him think otherwise. 
August, 1834. 

"Cross-examined. — These investigations took place in public, and the 
charges weie in the course of regular examinations in church. As to the 
charge about the cloak, witness sought the conversation, as pastor of the 
church, and a friend of both parties, with a view to heal the difference, or 
if there was any thing wrong, to have it set right, as to the church. The 
conversation was private and confidential. The other conversation after 
the trial, in defendant's house, was of the same character, private and 
confidential, and sought for by witness. Witness is pastor of the church* 
of which the plaintiff and defendants were all members. It is a Baptist 
Church. 

"As regards Levi Youmans, he asked the advice of the church, and 
spoke, as above related, of the plaintiff. According to the weight of the 
matter, an adherent of the church ought to state his objections to the mem* 
bers. Witness did not think these objections ought to have been stated* 
but believes it was done through ignorance, by Levi Youmans. It was 
after William Youmans had been excommunicated, that Levi Youmans 
spoke as related, and it was at the meeting of the church. 

"Witness spoke with William Youmans upon hearing that he bad made 
such a report, and he stated accordingly about the cloak. William You* 
mans did not urge that he should be brought before the church. Suppo- 
ses it was two months after the trial, &c. 

"Henry Hall. Heard William Youmans say that Ephraim Smith had 
sworn false against him. It was some time after the trial between Goettie 
and Youmans — at church— same time spoken of by Bowers. Levi You- 
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mans asked of the church if it was right to hold fellowship with a man 
who had sworn false, as he said Smith had done once or twice, in the case 
of Goettie ads. The State, &c. Many persons were piesent. 

"Cross-examined. — Concurs with Bowers, as to the church meeting. 

"Royal Roberts. Was present at the church meeting, and confirms 
Bowers' statements. 

"Abraham Ruth. Heard William You mans say, that Smjth could not he 
an honest man ; for he was a perjured man, and a perjured man could 
not he an honest man. Witness was asking for recruits, and he wished 
for every honest man, when William You mans said this to him. It was 
in the beginning of 1833, and he was getting up volunteers under the Act 
of the Legislature. Witness stopped defendant at once, and said he did 
not believe it This was before the trial between Goettie and Youmans, 
Plaintiff is an honest man. William Youmans is morose. 

"George Goettie* Was the plaintiff in the suit against Youmans. He 
summoned Smith, who was not a volunteer witness. Witness was in 
church when William Youmans spoke. Witness never gave Smith a 
bribe. He is a good man. 

•* The plaintiff gave in evidence, an affidavit made by William You? 
mans, charging Smith with perjury, and sworn to in February, 1835. Also, 
the record of an indictment founded on that affidavit, upon which both 
William and Levi Youmans were examined as witnesses before the grand* 
jury, and which was returned "true bill." 

"Here the plaintiff closed ; and the defendants called no witnesses. 

"I charged the jury, that to entitle the plaintiff to recover the slander 
must be malicious ; and that it was not so, if spoken in confidence. Nov 
would the action lie, if the words were spoken in the performance of a 
duty, unless they were malicious. As to the affidavit to indict, it would 
not, of itself, sustain an action for slander. 

"The jury found for the plaintiff in both cases; in the action against 
William Youmans, $500 ; and in that against Levi Youmans, $5" 



Grounds of Appeal. 

1. That the words charged, were proved to have been spoken under the 
following circumstances, only, to wit : In one instance, at a church meet* 
ing of a church of which the plaintiff and defendant were, both of them, 
members, at which the plaintiff was present, and upon an investigation 
made by the church, which was neither instigated nor sought for by the 
defendant, but was instituted by the pastor and officers, for the purposes 
of church discipline, and were not spoken by the defendant, until called 
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upon, as a member, by the church : and in another instance, or instances, 
.confidentially, and privately, to the pastor of the church, when the defend- 
ant was called upon by him, as pastor, and requested to converse on the 
subject. And it is submitted, that no action will lie for words spoken un- 
,der such circumstances. 

2. That there was not a tittle of evidence, that these words, or any of 
them, were jpoken by the defendant, at any other time, or under any other 
.circumstances, than those stated in the preceding ground; and that the ju- 
ry have no authority, in law, upon the mere suggestion of counsel, and 
without evidence, to render a verdict founded upon the surmise, that the 
words were spoken at other times, or under other circumstances. 

3. That the verdict is, in every other respect, without evidence, against 
evidence, and contrary to law. 

Colcock Sf Bailey, defendant's attorneys. 

Curia, per Earle, J. From the speaking of slanderous words, that 
are actionable in themselves, the law implies that they are false, and that 
they are malicious. It is for the defendant to prove them true ; or to rebut 
the presumption of malice, by shewing that they were spoken on such an 
occasion, or under such circumstances, as to excuse the speaking, and ren- 
der them innocent ; as that they were spoken in the regular course of a 
judicial proceeding, by a party, a witness, or counsel ; or in the regular 
course of religious discipline with the plaintiff, being of the same church ; 
or in confidence to a person interested, as to the character of a servant, or 
of a person in trade ; and so of other instances that might be put. Theie 
may indeed be cases where the speaking occurs iu the performance of a 
legal duty, which the defendant is bound to perform, as where be is is call- 
ed on, as a witness, to testify in a court of justice, or where he is acting 
as judge, or party, in which the occasion not only rebuts the presumption 
fit malice, but furnishes a bar to the action. In general, however, where 
it appears, on the plaintiff's shewing, or on evidence produced by the de- 
fendant, that the publication was made on such an occasion, or under such 
circumstances, as have been specified, and that the words were spoken, 
bona fide, in the discharge of some legal or moral duty, rendered necessa- 
ry by the exigencies of society, the occasion affords a prima facie pre- 
sumption to rebut the inference of malice, and the plaintiff would fail, 
without further proof. See Stark. Evid. 4, p. 86$, and the cases there 
.cited. Malice is, however, the essential ingredient which entitles the 
plaintiff to recover ; and whatever may be the occasion of the speaking, 
^except, perhaps, that of being in the course of a .trial in a court of justice, 
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by a judge or witness, it is competent for the plaintiff to reply in evidence, 
and to shew express malice ; to prove that the words were not spoken, 
bona fide, but that the occasion was used only as a pretext for venting the 
defendant's malice. The circumstances themselves, the manner of speak- 
ing, the temper manifested, without extrinsic evidence, may be enough to 
indicate malice, and to deprive the defendant of the benefit he might have 
derived from the occasion of the speaking. But this is always a question 
for the jury, whether the words spoken, if actionable in themselves, were 
spoken maliciously, and with a defamatory intention. It seems to this 
court, that the case before us was submitted to the jury in conformity with 
these principles, which we have supposed to be as well settled as those of 
any department of the law. It may well be doubted, on the report of the 
judge, whether the case o£ the defendant comes within any of the occa- 
sions which are held to rebut the presumption of malice, even prima 
facie. There was no proceeding befoie the church in the nature of reli- 
gious discipline, except once, when the charge was made. At another 
time, the witness, Bowers, who was the pastor, says he spoke with You- 
mans " upon hearing he had made such a report" when he said be believed 
44 Goetti6 had given the plaintiff a very fine cloak as a bribe." If the ver- 
dict of the jury needed other support, it might be found in the evidence 
of Abram Ruth, who proved the speaking of similar words on another 
occasion than that befoie the church; and in the affidavit to commence a 
prosecution for perjury, which was any thing but a confidential commu- 
nication, or one made in the discbarge of his duty as a member of 
the church. And although this last would not of itsell sustain the ac- 
tion, without proof of other words, it was competent, and we think 
sufficient, evidence of the malice which prompted the speaking of these 
words. 

The motion is refused. 

Note. — The cades on this subject are collected, and well arranged in 
a note to Fowler and Wife v. Homer, 3 Camp. Rep. 294. 

Butler, Harper, DeSaussure, O'Neall, Evans, Johnston, CC. arid 
JJ. concurred. 

Colcock If Bailey, for motion. DeTrev&e Sf Cole, contra. 
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THE 9TATX T0. BERHMAN AND PETERS. 

On to indictment under the Act of 1834, for dealing with a slave, a receiv- 
ing by the clerk is prima facie evidence of a buying by the owner of the shop, 
and makes them both guilty. 

Tried before Mr. Justice Butler, Charleston, January, 1836. 

The defendants were indicted under the Act of 1834, for buying rice 
from a slave. It appeared from the evidence that the rice was received 
in the shop by Peters, the clerk, at a time when Berbman, the owner 
of the shop, was not present. There was no proof of the privity of 
Berhman, nor any evidence of a trading, except that of the receiving. 
The jury found both the defendants guilty. 

A motion for a new trial is made on the following grounds : 

1. That there was no evidence of any dealing, with the privity and 
consent of Berhman, but on the contrary, the evidence was conclusive 
that he knew nothing of it. 

2. When the acts of the clerk are visited upon the employer, the offence 
.in the statute relates to trading and trafficking, and there was no evidence 
of such trading by the clerk. 

Curia, per Richardson, J. The essential fact is, that Peters, the clerk, 
received the rice of the negro, in the absence of Berhman, who was a 
shopkeeper ; and the queution submitted is, does such a receiving by the 
clerk, implicate the owner of thp shop, and render him guilty, as well as 
bis cjerlt, by virtue of the Act of 1834 1 

After a genera] prohibition of purchasing lice, &c* from a slave, the Act 
by the 2d section enacts, " that if any shop-keeper shall receive rice, dpc. 
from a slave, be shall hp presumed to have purchased the same." And 
the 3d section enacts, that "In ail cases of buying and selling any rice/* 
&c. &c. " contemplated and included in the preceding sections," &c. " the 
act of the clerk,'' &c. shall be considered the act of the shop-keeper, dec. 
and done by his authority. 

The argument is, that the simple receiving of the rice by the clerk does 
not prove a buying of rice by the master of the shop, although it may 
prove a baying by the clerk. 

But the 2d section makes the receiving by the master, prima fade proof 
of buying. And the 3d section makes the act of the clerk the act of the 
master, in all cases of buying rice, &c. contemplated by the preceding 
sections. Ifj then, the clerk received the rice, prima facie, the rice was 
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Doagot ; and as his act is considered the act of the shftp-keeper, he, the 
shop-keeper, received the rice, and prima facie bought it. Both sections 
are very explicit. To receive is to buy, unless the contrary be proven ; 
and the act of the clerk is the act of the master of the shop, unless the 
contrary be proven. If there be any doubt, it is whether the clerk should 
have been convicted under the Act of 1834, inasmuch as his act is made 
the act of the master, who thus father's his clerk's act, by the letter of the 
law; and because he may not hate been either a shop-keeper or trader, 1 
which the Act of 1834 requires. But I do not perceive why both clerk 
and master might not have been convicted under the Act of 1817, which 
is not confined to shop-keepers, but includes them ; and receiving is evi- 
dence of buying, under either Act ; and both Acts equally prohibit buy* 
ing from a slave, by or through a clerk, or other person. The motion is 
dismissed. 

Harpeb, Earle, CNealL, Evans, Johnston, and DeSaussubb, CC; 
and JJ. concurred. 

Wilson, for the motion. , Smith, Attorney General, con 



THE STATE VS. H. L. WILtlAMB. 

Where, on an indictment for retailing spirituous liquors, the evidence #a* 
that the retailing was at defendant's store, but did not shew whether the store 
was m the district laid in the indictment s Held, that the jury might infer that 
defendant's store was within the venue from any facts within their own knowledge. 

From a single act of retailing by a clerk, no certain inference can be drawn 
that it was done by the authority of his employer; to authorise a conviction, it 
ought to have been shewn that it was the usual course of business to' retail at 
defendant's store. 

Before Mr. Justice Richardson, at Marion, April Term, 1836. 

The presiding Judge made the following report : 
" This was an indictment for retailing spirituous liquors. The witness 
stated that the act of retailing was committed at the store of defendant, by 
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his clerk, who sold a pint of rum to the witness in August last, without 
stating where the store was situated. The defendant was himself not pre- 
sent at the time. The objection taken was, that the store may have been 
out of the jurisdiction of this court, and not in Marion district, I charged 
the jury, that whether the defendant's store was within Marion district, or 
out of it, was an inference of fact for them to decide. That it was not in. 
dispensably necessary for the witness to have said, in so many words, it is 
within the district; if the truth were so, it is enough ; and if the jury 
knew the place described to be within the district, that was enough. For 
example : if the locus in quo bad been Oilesborough, it would not have 
been necessary for the witness to have added, Gilesborough is in Marion 
district. But the jury roust be first satisfied, that the store of defendant 
was, in fact, within the district, before they convicted the defendant. The 
verdict found the defendant guilty, and he appeals on the following ground : 

That his Honor, the presiding Judge, erred in charging the jury, that, 
- though the store of defendant, where the selling took place, was not proved 
to be in the district of Marion, they might infer that fact from any facts 
within their knowledge which would lead to it. 

Additional Ground. — That there was no evidence of any selling by de- 
fendant personally \ but only that his clerk sold, without proving that it 
was done by -defendant's authority. 

F. S. — The additional ground required me to report further, that the 
question, whether the retailing by the clerk, implicated the defendant, and 
rendered him guilty, by reason of his implied authority to the clerk to 
retail, was left to the jury, as an inference from the facts proven, within 
their competency ; and they, alone, were to decide the question/' 

Cohen, for the motion. It is a general rule of law, that all material 
averments in an indictment, must be proved, particularly those which are 
necessary to enable the parties to avail themselves of the verdict and 
judgment, should the same charge be again brought forward. 2 Russell 
on Crimes, 704. 1 Chitty's Crim. Law, 557. 

The reason of the rule is so self-evident, that it is unnecessary to argue 
it Now, it seems to me, that the venue in an indictmeut for retailing 
liquors without a license, is an important allegation, for if not necessary to 
state the district in which the unlawful retailing was done, then the defen- 
dant might be indicted for the same offence, as often as the malignity of 
the prosecutor might dictate. It will not, however, be denied, that it is 
necessary to specify the district in which the offence was committed, and 
it then follows from the rule laid down that it is necessary to prove the atte- 
gatim. The defendant may hare a store in each of several districts, and 
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because one of them may be located in the district in which he was arrest- 
ed and tried, the jury have do right to presume that the offence with 
which he is charged was committed at that one. Men are to be convicted 
upon facts, and not presumptions. 

The second ground requires no argument, as the question has already 
been decided by the supreme judicial tribunal of the State. State vs. 
Borzman, 2 Nott and McCord, 34. 

I will here close, with a single' remark, that by reference to the judge's 
notes accompanying his report of the case, it will be found that there was 
bnt one act of selling proved ; that that selling was by the clerk, in the ab- 
sence of the defendant, and that on a former occasion defendant refused 
to sell. 

Smith, Attorney General, contra* 1. The witness stated, I understand, 
that the retailing took place at " Williams's store." Places are sometimes 
designated by the names of those residing at them, — as " Rumpb's Cross 
Roads," " Collins's Bluff." So a store situated in the country, sometimes 
gives the name to that part of the country. The jury have a right to infer 
from the description and name, whether the store is in the district or not. 
Suppose the retailing had been proved to have taken place in Georgetown, 
would it have been necessary to have proved that Georgetown was in 
Georgetown district 1 

2. The second ground is more formidable. It is determined, in the case 
of the State vs. Borzman, that the retailing of the clerk will not be con* 
sidered as the retailing of the employer. But the decision is qualified as 
follows : " It is considered," (said the judge, 2 N. and M'C. p. 35,) " that 
circumstantial evidence, for instance, the character or system of doing 
business, or even the business generally done in the store, forms practices 
or directions to other agents employed, — these and the like would be re- 
ceived, from which to infer, that the master directed or assented to the 
criminal act." Now, in this case, 1 understand that it was proved tnat 
the defendant was in the habit of retailing liquors, and that he had not 
taken out a license for several years past. But, however strong this case 
may be, it will be seen by reference to it, that the bench was divided upon 
it, and that it was determined by a bare majority — Colcock being absent, 
and Judges Gantt and Bat dissenting, and Nott not concurring in the 
reasons. I would submit anew to the court, the question, whether the jury 
have not a right to infer that the clerk retails with the consent of his em- 
ployer, when the store and its profits are the employer's ; and from its 
situation in the country, and the habits of the people who deal with the 
employer, it is clear* that without retailing liquors, the store could not bet 
supported. 
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Curia, per O'Neall, J. Upon the' first ground of appeal, we coricuV 
in opinion with the judge below. To his observations, it is only necessary 
to add an authority directly in support of them. In Trials per Pais, 334, 
it is laid down as a settled rule, that " the jury may give a verdict with- 
out testimony, or against testimony, when they, themselves,- have conu- 
sance of the fact/ 1 

On the second ground, we think a new trial must be granted. There 
is only a single act of retailing proved : that was by the defendant's clerk,- 

A 

in bis absence, and after he, the defendant, had refused to sell to the wit- 
ness. From a single isolated act of retailing by the clerk,- no certain 
inference, that it was by the authority of the defendant, could be drawn ; 
but whatever probability that it might have been so, is . negatived by his 
previous refusal to sell. To authorize the jury to convict, it ought to be 
shewn that it was the usual course' of business, at the defendant's store/ 
to retail. When this was done, the act of the clerk would be the act of 
his principal. 

The motion for a new trial is granted. 

DbSabssure, Harper, Earls, and EvAttg, C&. and JJ/ coiicftrfectv 
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THE STATE VS. JOSEPH HA8KETT. 



the entry of a nol. pros, does not pat an end to the case, and neither entitles 
*he party to a discbarge from custody, nor bis bail to a discharge fro n his re- 
cognizance. 

Before Mr. Justice Bat, at Charleston, October Term, 1835. 

The case is so fully stated in the following opinion of the Appeal Court, 
that any other report is unnecessary. 

Curia, per Evans, J. The defendant entered into a recognizance, 
" personally to appear before the next Court of Sessions," to answer to a 
bill of indictment for an assault on one Cunningham. At the subsequent 
January Terra he was indicted. The bill was traversed by B. F. Hunt, 
At a subsequent term, viz. in October, 1835, the Attorney General enter- 
ed a not pros, on the indictment, and gave out another. A motion was 
made on the part of the bail, Mr. Ker Boyce, to discharge him from his 
liability, on the allegation that the defendant had performed the condition 
of the recognizance. This motion was granted by Judge Bat, the pre* 
siding Judge, and the question submitted to this court, is, whether that 
decision was right. The undertaking of the security, Boyce, was, that 
bis principal should personally appear, and abide the final determination 
of the case. His traverse by an attorney is no more a performance of the 
undertaking, than an appearance or plea would be, in a civil action. But 
it seems to have been thought by the presiding judge, that the nol pros. 
was an end of the case, as a nonsuit would be in a civil action. This is a 
mistake. In a civil case a non-suit vacates all the previous proceedings, 
and the plaintiff must begin de novo. In a criminal case, the party is 
brought into court by the warrant and recognizance. The indictment is 
one of the stages of the proceedings, and a discharge of that, by nolpros. 
does not impair the previous proceedings. It is competent, and every 
day's practice, for the solicitor or attorney general to enter a nolpros. on 
one indictment, and to prefer another; and the effect of this is only to 
vary the form of the charge, and neither entitles the party to a discharge 
from custody, nor to have an exoneration entered on his recognizance* 
In actions for malicious prosecution, this question has frequently arisen, 
and it has been often held, that a nol pros, is not an end of the case, but 
that the attorney general may prefer a new bill. I am, therefore, of 
opinion that the circuit decision was wrong, and it is hereby ordered to 
be reversed. 

DbSaumure, Harper, Butler, O'Neall, and Earlc, CC. and JJ ; 
concurred. 
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THE STATE VS. B. SOLOMONS. 

The clause of the Act of 1794, which declares "that every surveyor, who 
shall have wilfully aod knowingly violated the instructions of the Surveyor 
General, in not marking out the boundaries of all lands formerly gt anted aod 
which are within the survey by him or them made, shall be prosecuted,'' &c, 
is retrospective in its operation* and intended to apply to past mischiefs and 
abuses, and does not therefore embrace the case of a violation of such instruc- 
tions since that time : and although this construction of the Act would make it 
tx post facto and contrary to the constitution, yet penal laws must be construed 
strictly in favor of those charged with violations of them. 

Georgetown, Fall Term, 1835, before Mr. Justice Evans, who made the 

following report: 

''By an Act passed in 1794, it was enacted, that "every surveyor who shall 
have wilfully and knowingly violated the instructions of the Surveyor Gen- 
eral, in not maiking out the boundaries of all lauds formerly granted, and 
which are within the survey by him or them made, shall be prosecuted by 
the Attorney General and Circuit Solicitors of the respective Districts, on 
proper application being made to either of them." 

"On this clause, the defendant, who is a deputy surveyor, was indicted. 
To this indictment he demurred, and the question presented for my deci- 
sion was, whether tbis act was prospective in its operation. The first 
clause^ of the act declare certain grants obtained in violation of law (as it 
was alledged) to be void j and it was contended, the clause under which 
the defendant was indicted, applied only to those who were concerned in 
making the surveys on which tbe grants referred to in the Aci were found- 
ed. The words will bear such interpretation, but such construction would 
be ex post facto, and in violatiou of the constitution. Such a construction 
should not be put on an Act of the legislature, if it will bear a different 
one. I would not lightly presume tbe legislature intended a violation of 
the constitution, nor would I so construe an Act if it would admit of a 
different interpretation. I therefore overruled the demurrer. 

"The defendant appeals, and moves to reverse the decision of the Cir- 
cuit Court, on the ground : 

"That tbe Act of 1794, under which he was indicted, is retrospective in 
Its operation, and therefore does not embrace this case. 

Curia, per Butler, J. Tbe clause of the Act of 1794, under which 
f.he defendant is indicted, is recited in the indictment, and is in these words : 
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* 
kt That every surveyor, who shall have wilfully and knowingly violated the 
instructions of the Surveyor General, in not marking out the boundaries 
of all lands formerly granted, and which are within the survey by him or 
them made, shall be prosecuted by the Attorney General and Circuit So* 
licitors of the respective districts, upon proper application being made to 
either of them." 

The meaning of this clause, I think, is explained by the clauses that 
precede it, and to give it a true construction we must refer to them. 

The preamble to the Act states, that greedy speculators had been, and 
are still, in the practice of taking out extensive grants of land, without re- 
gard to their having been granted and settled, and without designating the 
boundaries of older grants, included within them ; and in this way deceiv- 
ing and cheating foreigners. By way of remedy, the first clause enacts, 
that the land office shall be closed for four years from the passing of the 
Act ; within which time, no grant to be taken out for more than five hun- 
dred acres, and but one grant to be made to but one person. 

The second clause provides, that where any warrants have been issued 
previous to the passing of the Act, if deputy surveyors shall wilfully and 
knowingly locate them upon older grants, without noticing the same ; and 
if the said warrants shall be hereafter carried into grants ; or where there 
are any grants of land actually made out, ready to be delivered; or where 
any plats are returned to the land office, and shall hereafter be carried into 
grants, which plats dr grants comprehend within their limits any tract of 
land before granted, without the same being noted, it shall be lawful for 
any of the proprietors of the land before granted, or any person interest- 
ed therein, to bring an action against the subsequent grantee ; and it is 
made the duty of the court, before which such action is tried, upon ver- 
dict being rendered in favor of the party complaining, to declare the sub* 
sequent grant, and every part thereof, fraudulent and void, to all intents and 
purposes; and the plaintiff is allowed to recover such damages as the Jury 
may assess, and treble costs.' 

The preamble to the third clause recites in substance, that since the 
passing of the Act of 1791, establishing the mode of grauting vacant lands, 
divers grants of large tracts of land have been obtained, which included 
one or more large surveys which have not been elapsed, without de- 
signating the same in their plats, whereby foreigners are imposed on by 
plats which appeared fair on their face, and owners of land included with- 
in such grants, are harrassed, and put to great trouble in setting up and 
establishing their titles. To prevent the alarm, litigation, and imposition, 

which the practice of taking out such large grants was calculated to pro- 

13 
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duce, the third clause enacts, " That the said surreys were made in viola- 
tion of the instructions given to deputy surveyors in this State; that said 
grants have been obtained contrary to the intention of the legislature, in 
establishing the mode of granting vacant lands in this State ; that the Go- 
vernor must have been deceived when be signed the same ; and that on its 
being proved, in the manner before enacted, to the satisfaction of any dis- 
trict court and jury, within whose jurisdiction the land lies, that such 
grants actually contain, within their limits, one or more settlements, the 
property of others under former surveys, without designating the same in 
the plats, and obtaining their consent (where such consent could be ob- 
tained,) to run the same, the court shall declare such grants to be void to 
all intents and purposes." Then succeeds the clause under which the de- 
fendant is indicted, and which is copied above. 

It seems to me, the dhect purpose and obvious meaning of this Act 
were to prevent, in future, large grants of land from being taken out, in 
the manner they had been obtained before the Act was passed ; to avoid 
such as had been fraudulently taken out, wLhout designating the bounda- 
ries of older grants, included within their limits; and to punish such de- 
puty surveyors as had wilfully violated their instructions, and had made 
their offices subservient to the designs of fraudulent speculators. To in- 
vert the statement — thp intention of the Act was to punish those who had 
perpetrated the frauds, and abused the law ; to declare void the grants that 
had been fraudulently obtained thereby ; and by shutting up the land 
office, to prevent, in future, such large grants from being taken out. The 
office was closed for four years, except for grants of five hundred acres 
each, to an individual. After four years, the legislature did not seem to 
apprehend the continuance of the mischief complained of. If it had, it 
would have used significant and appropriate language to prevent and pun- 
ish future abuses. It would have used such language as this : That all de- 
puty surveyors who shall hereafter, (after 1798, to which time the land 
office is closed against all large grants,) wilfully and knowingly violate the 
instructions to the Surveyor General, shall be prosecuted. But the Act 
under consideration contains no such language. It uses language clearly 
indicating past mischiefs and abuses, " that every deputy surveyor who 
shall have, knowingly and wilfully, violated the instructions of the survey- 
or general, &c. shall be prosecuted." The words, " shall have," should 
be read, " shall have heretofore." The third clause of the Act says, "that 
grants of land had been obtained, on surveys made by deputy surveyors, 
in violation of their instructions from the Surveyor General." So that it 
is evident that the deputy surveyors had been in the habit of violating in- 
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etructions which they had received from the Surveyor General's office, pre- 
vious to the passing of this Act. For the authority of the Surveyor Gen- 
eral to give such instructions, see P. L. 487, Act of Assembly, 1789. By 
the fee bill of 1791, the Surveyor General is allowed five shillings for a 
deputation and instrutions to a deputy surveyor. To make some provi- 
sion in the Act, therefore, for the punishment of those who had been guil- 
ty of violating these instructions, was natural in the legislature, when it 
was making provision for remedying the mischiefs that had grown out of 
their conduct. It is said, that by giving the Act this construction, it will 
be giving it a retrospective operation, and make it an ex post facto law, in 
violation of the constitution. This may be so. But penal statutes must 
be construed strictly in favor of those charged with violations of them. 1 
think the meaning I have given to this clause is conformable with its true 
as well as its strict construction. And the same objection which is made 
to the construction of this clause, may be made to nearly all the other clau- 
ses in the Act. The legislature had no right to declare any grants void, 
which contained land not embraced in former grants. To the extent of 
their location on older grants they were void in fact, but for land not em 
braced in older surveys, they were perfectly good, if they were regularly 
obtained, and had the signature of the Governor. Indeed, they have been 
in some instances, recognized and established by courts, to be valid be- 
yond the limits of older grants included in them. 

In saying that the clause under which the defendant is indicted, must 
have a retrospective operation, I would not impute to the legislature that 
enacted it, a wilful violation of the constitution. It was, no doubt, enacted 
without adverting to the provisions of the constitution at the time. It was 
the honest purpose of the legislature to remedy great mischiefs and frauds, 
and to punish those who had perpetrated them. But no citizen should be 
deprived of his constitutional security and protection, from any wish of the 
court to carry into effect the laudable designs of the legislature. Both 
legislature and judiciary must act in subordination to, and under control 
of, the constitution. 

I do not pretend to decide, that a deputy surveyor may not be proceed- 
ed against by indictment, for malpractice in office. The defendant is char- 
ged now, of an offence defined by statute ; he is charged in the words of 
the statute; and if he is not one of those intended to be punished by this 
statute, he must go clear from this indictment. In a Court of Sessions, 
no defendant can be found guilty, but of some definite offence, strictly set 
out in an indictment. An indictment for malpractice in office, is some- 
thing like an impeachment of an officer for misdemeanor in office. The 
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indictment should contain a specification of the acts that constitute the do? 
fendant's guilt. 

The indictment under consideration is for a statutory offence, and pro* 
fesses to proceed under the Act that defines the offence. And ftom the 
construction which I have given it, and from the point of view in which I 
have regarded it, the defendant cannot be found guilty under it. 

The opinion of the judge below must be reversed, and the demurrer to 
the indictment sustained*. 

Justices O'Neall and Earle, and Chancellors DeSausrure and Har- 
per, concurred. Justice Gantt and Chancellor Johnson, absent. Rich* 
ardson, J. dissented. 

Petigru, for the State. S. Cohen if Mazyck, for defendant, 



TT 



THE STATE VS. THOMAS DAW309. 

The Legislature has the right, consistently with the Constitution, to order 
roads to be opened, and to use so much timber, earth or rock, as may be neces- 
sary to keep them in repair, and this without the consent of the owners of the 
land, and without making compensation. This light of eminent domain is a 
tacit condition of every grant of land in the State. 

The Act of 1825, authorizing the Commissioners of Roads "to cut down and 
make use of any timber, &c. near any highway, for repairing the same," is not 
an infringement of the 2d sec. of the 9th art. of the Constitution of this State. 

Before Mr. Justice Evans, at Coosawhatchie, Spring Term, 1$35. 

His Honor, the presiding judge, thus reports the case : 
"This was an indictment, for obstructing a commissioner of the roads, 
Under the 16th section of the Act of 1825, modified by the 23d section of 
the Act of 1826 — (vide Acts of 1825, p. 35; and Acts of 1826, pp. 30, 31.) 
The commissioner, Mr. Buckner, had set the hands to sawing out pine 
boards, for the bridges on the road passing through defendant's land ; and 
defendant forbade their doing it, and drove them off The trees they were 
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a ere one hundred and fifty yards from the road, and between the ai 
.o road there was plenty of oak timber. The defendant was willing 
: (lie oak timber should be used ; but the commissioner objected to the 
>%, as that kind of timber would warp when exposed to the sun, and was 
unsuitable. The defendant admitted that the oak timber was not so suita- 
ble, but said he wanted the pine timber for himself. 

"I charged the jury, that under the Act of 1825, the commissioner had 
a right to use any timber at, or adjacent to, the road, for the purpose of 
repairing it. The Act of 1826, so far as it applied to this case, restricted 
this power as to rail-timber, only when other and adequate timber could 
be had, at or near the same place. Aad the questions were submitted to 
them to decide :— -1st. Was the timber attempted to be used, rail -tim- 
ber 1 2d. Could other and adequate timber be had, at or near the same 
place 1 They found the defendant guilty." 

, From this verdict the defendant appeals, and moves that the same may 
be set aside, and a new trial awarded ; on the following grounds : 

1. That the commissioner was not authorised, under the facts stated, to 
use the timber which the defendant forbade him to use, and the defendant 
was justifiable in opposing his using it ; and that his Honor, the presiding 
judge, ought so to have charged the jury. 

2. That the facts in evidence did not make out the offence charged in 
the indictment ; and the verdict was, therefore, against law and evidence. 

- j Curia, per Evans, J. By the Act of 1788, which is copied in the Act 

of 1825, the commissioners of roads have "full power to cut down and 
make use of any timber, wood, earth, or stone, in or near any highway, 
&c. for the purpose of repairing the same, as to them shall seem necessa- 
ry." The only restriction on this power is contained in the Act of 1826. 
which prohibits the use of rail-timber, where other and adequate timber 
can be had, at or near the same place. For obstructing and opposing a 
commissioner of roads in the exercise of the powers granted him by this 
Act, the defendant was indicted, and on the trial, convicted. On the hear- 
ing of the case in this court, it was contended that the Act under which 
the commissioner acted, was unconstitutional and void. If this be so, then 
the defendant Was justifiable. If not, he was properly convicted, and the 
motion must be refused. The general power of the Legislature to ap* 
propriate private property for any and every public use, against the wilj 
of "the owner, and without compensation, is not involved in this case • 
every thing which is said in this opinion must, therefore, be considered as 
applying exclusively to the case before the court. The defence of the de« 
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fend ant is founded on the assumption, that the commissioner had no light 
to use his timber to repair the bridges on the road, without making him 
compensation. 

Until the question was gravely made in this case, 1 had supposed it was 
,the well settled law of this State, that the Legislature had the power to 
order roads to be opened, and to use so much timbei, earth, or rock, as 
Was necessary to keep the road in repair; and to do this contrary to the 
torili of the owner, and without making previous compensation. This 
question was first discussed in the case of Lindsay vs. The Commissioner* 
of Streets, but the court was equally divided, and the plaintiff failed in his 
application for a prohibition. 2 Bay, 38. But in the case of Ford vs. 
Whitaker, involving directly the question, whether the commissioner, 
Wbitaker, had the power to open a road through Ford's tract, the point 
was conceded by the counsel, and treated as a settled question by the court. 

In the case of Eaves vs. Terry, which was an action against a commis- 
sioner for cutting down the plaintiff's trees, the defendant justified the act, 
for the purpose of repairing the road. His defence was sustained, al- 
though the tiees were within the enclosed grounds of the plaintiff. The 
general right of the commissioner to use timber, was not questioned by 
fhe counsel or any member of the court, 4 M'C. 425. The judge who 
delivered the opinion of the court says, "that since Lindsay's case, the 
' constitutional right to exercise this power purely for public purposes, has 
not, as far as 1 can learn, ever been seriously doubted." 2 Bay, 38. In 
all these cases, the authorities referred to are Singleton's case, and With- 
frs' case, neither of which are reported. 

But in the case of Singleton vs. The Commissioners of Roads, the court 
say the question had been settled on a former occasion, referring to these 
cases as authority. 2 Nott & M'Cord, 526. The case of Dunn vs. The 
Citv Council, was a case where compensation was directed, and is not 
therefore analogous to this. 1 Nott & M'Cord, 3S7. In the pase of Starke 
vs.MQowen, the power in the Legislature was expressly recognized; 
and in the case of Patrick $• ManigauU vs. The Commissioners of Cross 
Roads, the question was directly made and decided. 4 M'Cord, 543, 

But it has been argued, that all these cases, as well as the annual legisla- 
tion for laying out roads, are a violation of the constitution, and therefore 

of no authority. 

Is there any force in this argument t Has the legislature for the last 
forty-five years been annually passing laws in violation of the constitu- 
tion, and has the judiciary been pqrticipes criminis in this violation, by car* 
rying these laws into effect ! 



CHARLESTON, APRIL, 1836. 103 

In the investigation of this subject, I do not propose to inquire whether 
the defendant, or any other person, may not have a just claim for compen- 
sation, who has contributed, in this way, beyond his equal portion of the^ 
^ public burthen. All I mean to say is, that he has no constitutional right 
to demand compensation, as a condition precedent to the use of his pro. 
*perty. The propriety of compensation, where the injury has been great, 
seems to have been recognized by the Legislature in the case of Mr. 
Alston, who was paid for his land appropriated to the public use by run- 
ning a road through his rice plantation on Waccamaw. 

That part of the constitution which it is supposed restrains the exercise 
of the power here contended for, is the 2d section of the 9th article, which 
is in these words : "No freeman of this State shall be taken, or imprisoned, 
or deprived of his freehold, liberty, or privileges, or outlawed, or exiled, 
or in any manner destroyed, or deprived of his life, liberty, or property, 
but by the judgment of his peers, or the law of the land* 9 These latter 
words, "law of the land," it is contended, are a restraint on the exercise of 
the power as claimed and exercised by the legislature. 1 would remark 
here, that a road is but an easement, or, as it is sometimes called, a servitude. 
The owner is not deprived of his right of soil ; if the road be discontinued, 
the owner may then appropriate it to his exclusive use. It might be suf- 
ficient for the purposes of this case, to say, that this question has been de- 
cided in all the cases above referred to, and especially in the case of Pal- 
rick Sf ManigauU vs. The Commissioners of Cross Roads, where the ques- 
tion was made and discussed by the learned judge who delivered the opin- 
ion of the court. 4 M'Cord, 441. Independently, however, of author- 
ity, it seems to me the proposition can be sustained by well settled and 
recognized principles. The words 'Maw of the land," the fraraers of our 
constitution borrowed from magna charta; their meaning and import have 
been frequently discussed, but commentators are not agreed in the true 
construction. What others more competent have failed to effect, I shall 
not attempt. 

That this clause of the constitution, as well as magna charta, intended 
to guard the life, liberty, and property of the citizen, against the exercise 
of any new or arbitrary power, I can entertain no doubt ; and so far all 
the commentators are agreed. If this were a new power claimed by the 
Legislature, and now for the first time attempted to be exercised, it might 
be a grave question, whether the right of eminent domain would author- 
ize the appropriation of private property for any public use, unless the 
Act making the appropriation contained a provision for compensation. 
Such seems to have been the opinion of Chancellor Kent. 2 Kent's 
Com. 275. But this is not the fact. This power has been recognized 
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and exercised from the first settlement of the country. The first Act 
upon this subject was passed, as appears from the index prefixed to Judge 
Grimke's collection of Public Laws, in 1682 ; and from that time to this, 
scarcely a year has passed without the passage of some law for laying 
out public ruads. As early as 1721, an Act was passed, giving to the 
commissioners of the roads the power to use the adjacent lumber for the 
repairs and construction of bridges. During all this time, not one word 
is to be found in any Act on the subject of compensation, except in the 
Act of 1723, which directs the commissioners to pay for certain descrip- 
tion of timber used in the construction of framed bridges, such reasona- 
ble price as they may think fit. The same rules of construction are to 
govern in the interpretation of the constitution, as in other instruments. 
It is to have effect according' to the meaning and intention of its frame re. 
What then did the Convention, which adopted the constitution, mean by 
the words, "law of the land V In the case of Patrick fy Manigault vs 4 
Commissioners of Crass Roads, 4 M'Cord, 544, the court says that 
* 'What has long existed, is, under any of the definitions of these words, 
the law of the land." It can scarcely be supposed they were intended as 
a prohibition of power exercised by the Legislature from the first settle- 
ment of the State, and under every change of its government, whether 
proprietary, regal, or republican, and which was exercised at the first ses- 
sion of the Legislature under the constitution, and I believe I may say at 
every session since. This cotemporaneous exposition* the continued ex- 
ercise of the power by the Legislature for a period of 150 years, and the 
various cases which have been decided by the courts, ought, I think, to 
have put this question to rest. Independent, however, of these, there is 
still another view, which to me seems equally conclusive. It is to be re- 
membered, that all the grants of lands in this state are derived from the 
lords proprietors, the crown, or the State. Without the right of ingress 
and egress, real estate would be of little value. Roads are essential to 
its enjoyment. When, therefore, land was granted, it was the tacit con- 
dition that the grantee should have a way through the surrounding land ; 
and as a corollary to this proposition, other grantees should have a similar 
right over his land. B. 1, Tit. 8. There are two things, says Domat, des- 
tined for the common use of all mankind : the first, by nature, as seas, 
rivets, and the like ; and the second, by civil polity, as roads, and streets 
in a town. The existence of roads are essential to the well being of so- 
ciety, and the right to make them, has been exercised by the government 
of every civilized country. 

I think, therefore, it may be considered, that the power here contended 
for, is a tacit condition of every grant made in this State. Upon this 
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ground the question is placed, in some of the cases which have been de- 
cided. In Eaves vs. Terry, the decision was put on this ground. "All 
the cases/ 9 says the judge, " proceed on the ground that there is a tacit 
reservation in every grant of a freehold of so much as may be necessary 
for the ordinary purposes of making roads and highways ; and as a part 
of the eminent domain, the Legislature has a right to set it apart for that 
use, when the public convenience requires it/' But it has been said, 
although this power may be exercised by the Legislature, yet it id not 
transferable to the commissioners of the roads, or any other person". In 
the very nature of things, this power, so far as it is involved in this case, Jasm 
cannot be exercised otherwise than by the intervention of agents. The 
Legislature prescribes the rules, but its execution must be intrusted to' 
others. The law raakec it the duty of the commissioner to keep the 
road in repair ; and to enable him to perform this duty, vests him with 
the power of using fltry forest timber, at or near the highway, or bridge, 
to be repaired. 

The other questions were facts to be decided by a jury, and tbeii* de- 
cision is conclusive. 

The motion is refused. 

t- t ' 

Johnson, Harpkh, Eakle, O'Neall, Butler, and Ganttv CC. and JJ. / 

concurred. 

Chancellor Johnston. I very much' doubt whether an authority, espe- 
cially a general authority, can be delegated to take private property for 
general use, unless the law authorizing the taking has provided for com- 
pensating the owner ; and whether in such case, it is a criminal offence for 
a citizen to prevent his property from being takeB from him. It is a sub- 
ject of much difficulty ; and very nearly concerns the liberty of the citi- 
zen ; and it is a Very narrow view of it, to confine ourselves to the pre- 
sent case, or the species of property taken in the present instance, or 
even to the gresent generation. A law may as well be passed to take 
cultivated tiees as native timber, or to take the land itself, or the crop 
growing on it, or the houses erected on the land, as to t ike either ; and if 
these can be taken without compensation, and it is made a crime to stand 
on the defensive, where is the liberty of the citizen i 

Whenever a safe practical rule shall be suggested, which, while it shall 
guard private rights on the one hand, and shall prevent the functions of 
government from being vexatiously embarrassed on the other, I shall be 
prepared cordially to adopt it. At present, I am not prepared to give a 
definitive opinion upon the subject. 

14 
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Bat, apart from this consideration, I think the verdict was unwarranted 

'The question, to be sure, was fairly submitted to the jury, whether timber 

adequate Xo the repairing of the bridges could have been obtained near 

(the spot, without resorting to that, which the defendant forbade the com- 

[ miss ion er to take ; but I think the proof was clear — beyond doubt — that 

there was an abundant supply of such timber. 

The commissioner would not put up wkh that which was adequate, 
which was all he had a right to, but was determined to have the very 
choicest of all that could be found. It would have taken a little more 
work to put down the oak, so as to prevent its warping, than the pine, 
which would not warp so readily. But, upon the same principle, he might 
have claimed the most precious timber known, if it had happened to grow 
within reach of his hands. 

The utmost authority the commissioner could lawfully claim, was to 
take adequate timber. The defendant did not obstruct him in the perfor- 
mance of this, his only lawful authority ; but left him at liberty to take 
such timber, and even pointed it out to him ; and it was enough to get 

« 

this without compensation. 

1 am for setting the verdict aside, as grossly against evidence. 

*\ Chancellor DeSaussure, 1 concur with Chancellor Johnston. 

Richardson, J. The primary question presented by this case, is allied 
\ to the one so often mooted, to wit : Whether the commissioners of pub- 
lic roads have the constitutional authority to take private lands for public 
roads. But the immediate question is r Have they the right to select tim- 
ber trees for the repairs of the roads, without compensation to the owners? 
By the general road Act of 178S, P. L, 445, the commissioners are au- 
thorized to lay out and make roads ; and in order to keep them in repair, 
may take the trees in or near the roads. But by the Act of 1817, the 
power of making roads is taken from the commissioners, leaving them 
only the authority to repair, as it stood under the Act of 1788, and to take 
trees in or near the roads, for that purpose. Before tije repealing Act 
of 1817, the right of the commissioners to make public roads, is suppos- 
ed, in some recent cases, to have been judicially established by the deci- 
sion of the Constitutional Court, in the case of Lindsay and others vs. 
The Commissioners of East Bay-street, 2 Bay, 38. And we find such doc- 
trine recently recognized in the case of Manigault and others vs. Commis- 
sioner* of Cross Roads* 4 M'Cord, 541. But it cannot escape observation, 
(hat in both those cases, the commissioners acted as the mere executive 
Agents of the Legislature, under Acts passed for the purpose of opening 
particular named streets. 
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It is one thing, and may be constitutional for the Legislature, to have 
opened specific roads — (which is what was accustomed to be done in our 
earliest civil history)-— but quite a different question arises, when the 
Legislature attempts to delegate to any tribunal whatever, a genera! 
power to open roads at discretion, and to keep them in repair, by taking 
trees as often as deemed necessary, without compensation. It is this 
transfer of power, which now makes the proper question before the court , 
and the incident of takirg remote trees, is complained of. And here, let 
me remark, that it will be found upon investigation, that such a transmis- 
sion of the Legislative power commenced no sooner than about the year 
1721; and that the general power to take trees to repair roads began 
with the Act of 1788. Before 1788, the power was confined to bridges ; 
and was even then very qualified in extent ; so that the truth is, that 
neither the one nor the other has been sanctioned by an antiquity coeval 
with our civil history, as has been often supposed, in argument, at differ- 
ent times. 

Such is the view under which, it appears to me, that the questions now 
made are still open. And I enter upon the discussion with arguments 
that occurred to me, dimly, at the time of hearing the case ; but which 
1 then thought worthy of public consideration ; and which, after some 
investigation of the general doctrine, and the examination of all our re- 
ported cases, have left a strong conviction, that the case of Lindsay, while 
in itself it decided no doctrine whatever, yet left a false gloss, which has 
unduly beset other successive cases ; and may lead to errors which ought 
to be arrested. 

The power of using private property for public purposes, called the 
eminent domain, is permitted only for the public safety and general con- 
venience. Such a high prerogative, which arises from the necessities of 
government, belongs only to that tribunal which exercises, practically, the 
sovereign power of the whole civil society, and should be restricted to it 
alone, and never confided to other hands. I need scarcely remark, that it 
ie the greatest power, coupled with the highest trust, and delegated to the 
immediate representatives of the people, in the confidence that they will 
not abuse their eminent domain ; and therefore, it may not be delegated 
to any inferior tribunal. I will not quote a mere maxim, upon such a sub- 
ject. The ratiouale strikes every understanding, and holds correspondence 
with the best interests of us all. To confide in a given trustee, is not con- 
fiding in all bis agents. But such a distinction could not find a place in 
Lindsay's case, or Manigault's. 

The Acts of the Legislature, before the court, in those cases, were spe- 
cific. The one, to join East Bay-street to South Bay. The other, to 
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connect America-street with Judith-street. In both, the commissioner? 
of streets were ministerial agents, each for a named instance only ; and 
were not endowed with general power to lay out roads, at discretion. 
And, accordingly, those cases can decide no more, than that the Legisla- 
ture itself, may, by a specific Act, appropriate the lands of an individual 
citizen, for a public road, without compensation. 

In such cases, the Legislature itself exercises the eminent domain, and 
transfers the use of the freehold to the public ; no other tribunal is put in 
the place of the Legislature, and the commissioners are executive survey, 
ors only. Tafce, for example, the great historical instances. 

When the Isle of Man was annexed to Great Britain ; wfien the terri? 
tory of seven of the Lords Proprietors of the Carolinas was transferred 
to the crown ; these were done b,y Acts of Parliament. Under our own 
governments,— when Indiana lands are annexed to the States, or to the 
federal territory, it is done by the Legislatures. 

A familiar example may be found, whenever we erect a court-house in 
a new district In all such instances, it is the Legislature, itself that di? 
vests private property for public purposes, whatever agents may be em: 
ployed to see the actual transfer made. 

But let us look further into our own adjudged cases. In the case of 
M-Gowen vs. tyarke, 1 Nott & M'Cord, 387, the Act of )811 specifically 
erects a named public ferry, and of course, the question of delegating the 
eminent domain could not arise. 

In the case cf Ford vs. Whitaher, 1 IjTott & M'Cord, p. 5, the plaintiff's 
counsel concedes the doctrine, as if settled by Lindsay's case, and other 
cases,; whereas, in Lindsay's case, the judges were equally divided. In 
Ford's case, the true point might have been made, but was not submitted 
to the court. We are referred in this case, also to Withers's and Single- 
ton's cases for the decision. Withers's case is not reported ; but, as far 
as I can recollect the case, it necessarily decided no more than that the 
commissioners may open and repair an old road ; and in Singleton's case, 
see 2 Nott & M'Cord, 526, the only points decided, are, that the word 
" public," in old Acts, is synonymous with " roads ;" and that the com- 
missioners have no power to lay out roads for individuals. And a hope is 
expressed, that the uncertain case of "VVithers will be found to respect the 
constitution and magna charts. 

Where, then, I asjt, has it even been decided, that the commissioners of 
roads ever held the eminent domain, and could appropriate private lands, 
without compensation ; unless I am mistaken in the unreported case of 
Withers ? And I repeat, that of all the cases, so far reported, that of 
ford vs. WkUiker is the only one in which both the general doctrine anpj 



CHARLESTON, APRIL, 1836. ' 109 

the true distinction, could have arisen ; and in it, the former was concede4 
as a settled point ; the latter never was adverted to. 

Conceding, then, the general doctrine, that the Legislature may exer- 
cise the eminent domain as a constitutional power ; yet the counsel, 
throughout all the cases, have, in no one instance, taken the true distinc- 
tion between the Legislature exercising their lofty trust in a specific 
instance, and delegating their sovereign power to secondary hands. And, 
assuredly, we are not to shun the exact question, which Dawson's case 
fairly presents. The vast privilege of the eminent domain is, in my judg- 
ment, the last power that can be transferred. The Legislature may just 
as well delegate their genera] power of passing and repealing laws. 

There is, however, one other decision, bearing upon the true question 
before us, which must be noticed. I mean the case of Eaves vs. Terry. 
4 Nott & M'Cord, p. 125. 

In this case, we find, as usual, Lindsay's case, McGowen's, Singleton's, 
and Withera's cases, adduced to shew the doctrine settled ; and, of course, 
the same inconclusiveness, in the proofs of the predicate of the argument, 
is apparent. In terms, we meet with an instance, in this case, of the 
eminent domain being judicially allowed to the commissioners of roads, 
in the license to take adjoining timber trees to repair the roads. But, 
over and above the mistake in assuming that former adjudications had 
established the doctrine in favor of the commissioners of the roads, it is 
clear that the distinction between the Legislature exercising their trust, 
and the transmission of it to inferior hands, was not insisted on in the 
argument, nor adverted to in the decision. 

And whenever adjudications are clearly referable to an oversight, omis- 
sion, or concession of the main question, they decide the particular case 
only ; but do not make doctrine for subsequent cases, to which neither the 
same oversight, omission, nor concession, belongs. 

After an examination, therefore, of all the adjudged cases, I can, in no ' 
way, admit it to have been settled by any case, that the commissioners of ; 
i roads ever had the constitutional authority to appropriate private lands for 
I roads, or to take trees, without compensation. While, at the same time, l 
' 1 do admit, that the Legislature may have such a power, holding, as they .. 
do, the practical sovereignty, in this respect, from time coeval with our 
civil history. That thus much has been fully adjudged, cannot be denied. 
But, I equally hold it, and must maintain, that it is one of those eminent 
powers, coupled with a trust and confidence that cannot be constitutionally 
delegated to any other hands ; although executive agents may be appoint- 
ed to enforce practically the eminent domain of government, under a spe- 
cial Act, which enacts the particular instance ; orders the specific streets 
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or roads to be marked out, by ministerial agents. For myself, then, I do 
not feel that the court is fettered, in the case now before us, by any former 
decisions, when fairly understood ; while it is plain, that the current of 
opinions have set one way, ever since Lindsay's case in 1795. But that is 
not enough, if the true constitutional doctrine should be found leading to 
a different conclusion. 

The authority to use private property for public purposes, without com- 
pensation, if permitted at all, can be exercised even by the sovereign 
power of government, only in those cases where the common safety or 
convenience demands the sacrifice of individual interest for a great gene- 
ral public good. 

Is there any such authority in any branch of government % is now the 
question ; and if the negative can be shewn, I trust we shall ponder long, 
before we proceed to step farther than the decision in Manigault's case ; 
and say, that the Legislature not only have the authority, but may delegate 
a part of it to the commissioners of the roads. 

Sir William Blackstone, the most authoritative commentator upon the 
principles of English constitutional law, gives us the doctrine in these 
words : " So great is the regard of the law for private property, that it 
will not authorize the least violatiou of it ; no, not even for the general 
good of the whole community." " if a new road were to be made through 
the grounds of a private person," dec. &c. " the law permits no man, or 
any set of men, to do this, without the consent of the owner of the land," 
&c. &c. " In this, and similar cases, the Legislature alone can, and indeed 
frequently does interpose, and compel the individual to acquiesce." " But 
howl" "Not by stripping the subject of his property, in an arbitrary 
manner." " But by giving him full indemnification and equivalent for the 
injury sustained." 1 Black, p. 139. If we look into the English high- 
way Acts, we find the principle of full compensation held saeted. See 
13 Geo. 3, ch. 78. 

This is the English rule ; and I may add, that in their practical political 
economy, that nation adheres to the same rule, in a constant regard for 
vested rights, however originally obtained. We had lately a striking in- 
stance in their West India Act of abolition — while the ministry yielded 
to the great national cry for the Act, they still required compensation as 
the condition ; and the constitutional law of the land was held inviolable. 

Butl let us turn to the great American commentators, upon the subject 
4>f the eminent domain. They are, Rawle, Rent and StDry. And with 
pne accord, they put the same construction upon the venerable jurists of 
JEurope, that Judge Waties did in the case of Lindsay. 

^Chancellor Kent sums up the doctrine upon the subject, and concludes 
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as follows :— w A provision for compensation is a necessary attendant on 
the due and constitutional exercise of the power of the lawgiver to de- 
prive an individual of bis property, without his consent." " And this 
principle in American jurisprudence, is founded in natural equity ; and is 
laid down by jurists, as an acknowledged pr in ciple of universal law." 2 
Kent's Com. 275. Chancellor Kent, having stated the universal principle, 
as laid down by G rod us de Jure, B. & P. b. 3. c. 19, s. 7. c. 2. s. 7. Puff. 
de Jure Nat. et Gent. b. 8. c. 5. 13 and 7. Bynk. 2. J. Pub. b. 2. c. 15. 
Vattel, b. 1. ch. 20, p. 244 — and which, by the by, are the very authorities 
quoted by the counsel against Lindsay's motion ; and which Judge Wa- 
ties then said, (as is now fully argued by Kent,) well supported Lindsay's 
motion for a prohibition — goes on and adds " It would be a violation of 
contract, and repugnant to the constitution of the United States, to inter- 
fere with private property, except under the limitations which have been 
mentioned." 2 Kent, 276. 

Judge Story, commenting upon the 5th article (amendments) of the 
United States constitution, that private property shall not be taken for 
public use, without just compensation, says — " This is an affirmance of a 
great doctrine, established by the common law, for the protection of pri- 
vate property* It is founded in natural equity; and is laid down by 
jurists as a principle of universal law." 3 Story's Com. p. 661. And he 
adds to the other great writers, Wilson, 3d voL 303 ; and Tucker, (Ap- 
pendix,) 305-—306 — and the cases specially adjudged on the subject. 3 
Dallas, 194,235. 1 Peters's Cond. R. 99, 111. 1 Black. 138-9 and 140. 
2 Dall. 384. 

Counsellor Rawle, (p. 12S,) commenting upon the 5th article of the 
amendments to the constitution of the United States, says—" It follows, 
from all the antecedent precautions," (the precautions of the 5th article,) 
" that no one can be deprived of life, liberty or property, without due 
process of law ; and the repetition is only valuable, as it exhibits the 
summary of the whole ; and the anxiety, that it should never be forgotten." 
Proceeding to the last clause of the same article, he says — " In some 
countries, &e« &c. the Sovereign makes use of it, (private property) 
without ceremony. In others, it cannot be taken from the individual on 
any terms, without bis own consent. A middle line is the proper course, 1 ' 
&c. &c. " The people, by declaring that ' private property shall not be 
taken for public use, without just compensation,' have agreed, that, in 
such cases, and on such terms, it may be taken." So much fur the Ameri- 
can commentators. They are jurists worthy our profound attention. 

Here, let me take occasion to meet a difficulty, which, even at this day, 
we find raised, in judicial opinions too, upon the terms of our State con-r 
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stitution, (9th article, sec. 2,) &c. " by the law of the land," (which is rf 
literal translation of the l per legem terra 9 of magna chart a.) The doubt 
seems to be, (see M anigault's case,) whether those terms may not still 
mean an Act of the Legislature ; and not the due process of the common 
law " of Lord Coke and Dr. Sullivan." But, when we find the same ex- 
position adopted, without exception, by all succeeding commentators, 
American and English, Cave's Eng. Lib. p. 19 — Tucker's app. 304-5* 
Kent, 2 vol. p. 10 — Story, and Rawle. And when, to these authorities, 
we add the practical fact, that in the 5th and 6th articles of amendments 
of the United States constitution, we have adopted the very expositions, 
exceptions, and understandings, laid down by Coke and Sullivan, and em- 
bodied them in plain modern English words — who. I ask, can reasonably 
continue to doubt, that the " legem terra" of magna charta — "the law of 
the land " of our own State const it ution ; and " the due process of law '' 
of the United States constitution, are precise synonymes ; with their 
true sense and proper understanding, cautiously set forth in the federal 
constitution 1 

Upon this perfect amity between our constitutions, and the source of 
both, as expounded by the best commentators, permit me to offer one au- 
thority, which, 1 think, must settle the meaning of " lex terra,* 9 *' The 
right of persona] security, (says Chancellor Kent, 2 vol. p. 9,) is guaran- 
teed by provisions which have been transcribed into the constitutions 
from magna charta, and other fundamental Acts of the British Parlia- 
ment," &c. He then details the provisions of the 5th and 6th articles for 
personal security. And proceeds — " The constitution of the United 
States, and the constitutions of almost every Stater, contain the same de- 
clarations, in substance," &c. and they must be regarded as fundamental 
doctrines in every State, &c. &c. *' It may be received," (he continues,) 
as a self-evident proposition, universally understood," &c. " that no per- 
son can be taken," &c. " or disseised of his freehold, or liberties, or 
estate," &c. " or deprived of life, liberty, or property, unless by the law 
of the land, or the judgment of his peers." " The words, by the law of 
the land, &c are understood to mean, due process of law, that is, by indict- 
ment, or presentment of good and lawful men." 2 Inst. 50. The words, 
" per legem terra," "by the law of the land," and "due process of 
law," have, then, one fixed meaning, well expounded, recognized, and 
adopted throughout the United States. 

In what book, then, of good authority, it can be found written that 
even the Legislature can disseise the freeholder, without adequate com- 
pensation, I know not, except in some of our own recent decisions. 
These, I grant, are to be respected as far as they go. But decided cases 
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aerve for tbe illustration of principles, and are binding in after cases, pre- 
cisely similar, and no other. In no instance whatever does the law maxim, 
" when the reason ceases, the law ceases," apply with greater force 
than in tbe application of adjudged cases. Concessions, oversights, or 
acqoiescences, depend upon the parties to a suit. These may lead to a 
peculiar adjudication ; and form precedents for similar cases only. Were 
it otherwise, a litigant, by omitting a point, or acquiescing in an inference, 
in some trifling case, might change or modify a principle of law, or pur- 
pose, to suit a case of greater interest to himself. 

Take, for example, a case like the one before us. One commissioner 
sues tbe rest for taking his trees. The plaintiff denies the Legislative 
power of taking private property, without compensation. But be acqui- 
esces in the inference, that if the Legislature have the power, they had 
the right to transfer it to the commissioners of roads. (This is Eaves's 
case.) Afterwards, a stranger sues the former plaintiff and his brethren, 
for a similar trespass. The facts are exactly the same. But can there be 
a doubt, that in this second action, the plaintiff may make a new question, 
by denying the inference, before acquiesced in; and contending, that 
although the Legislature hold the supposed power, yet, that like other 
trustees, they cannot transmit their high trust to the commissioners of the 
roads ? This is the plain distinction between Eaves's case and Dawson's. 
In Eaves's case, the inference was, " in passe" only ; but here, it is " in 
tue." 

And shall we, when we can thus arrest the evil which sits upon die 
country, like an incubus ? shall we extend the former case, in order to 
make it cover the present ? I answer, emphatically, No ! We should 
rather incline to limit the momentum of such cases to its minimum ; not 
raise it to the maximum. 

At all events, I roust take the cases as I find them ; and understand 
them in the sense of their true and necessary decision only. And, as the 
principles are unerring, I will not despair of their success, finally. 

The legislature not unfrequently repeal unconstitutional Acts, as inex- 
pedient, when judges cease to offer any opposition. And thus, the con- 
stitution eventually prevails from the very inconvenience attendant upon a 
departure from its principles. 

Upon tbe very point before us, after tbe opposition in Lindsay's, With- 
ers', Singleton's, and M cGowen's cases, had ceased, the legislature thought 
proper to act; and most wisely took away the very, unconstitutional pow- 
er of the commissioners of roads, in tbe main article complained of. 

It was but tbe other day, that the constitutional rights and duties of 

the circuit judges, to meet and decide points of law, were suspended by 

15 



114 THE STATE VB. DAWSON. 

an Act of the Legislature, erecting a separate Court of Appeals. Yet 
here we are again ; and the constitution once more respected, in the al- 
lowance of our duties in this court. And, for myself, I cannot but trust, 
whatever may be the personal inconvenience, that this legislative acknow- 
ledgement of the true constitutional system, will be found salutary, when 
it shall have been better digested, and a little improved in its details. 

With such experience before us, I do not despair of the time when 
Lindsay's case shall be allowed to have exhibited nothing but learned ar- 
guments ; and when all the other cases which have followed in its course, 
will be fount) to have vested no abiding eminent domain in any tribunal; 
at least out of the legislature. 

It is not difficult to discover reasons for the successful impression left 
by Lindsay's case. It was the first instance of opposition to the opening 
of roads in South Carolina ; and it was most unfortunate in its character- 
istics. East Bay was to be extended through open marsh lands, where 
the tide flowed every twelve hours ; and the new street was obviously des- 
tined to add value to the adjoining lots ; accordingly, people took part 
against the motion, as unjust, and wanting ordinary comity among citizens 
of the same town. 

The city, too, employed the Telamonian Ajax of the day ; and he held 
his broad shield over the city claims for extension, and put his strong 
band over the pages of Bynkershock and Vattel : and only lifted up a fin- 
ger, where the eminent domain was laid down broadly, and without quali- 
fication ; but managed to keep the whole palm upon those pages, from 
which every commentator upon our constitutions, without one exception, 
have drawn the conclusion, that private property cannot be taken for pub- 
lic uses, unless upon full compensation to the ownei. 

Let me here add, that in the very case, (Manigault's,) in which it is, at 
last, plainly decided that the legislature may order a street to be laid out 
without compensation, the court say, " It is true, &c. that the elementa- 
ry articles, as well as the people, in the Constitution of the United States, 
have said that private property ought not to be taken for public purposes, 
unless compensation be made. And so say we all, and so have said the 
legislature on many occasions ; and no doubt will so act, whenever a pro- 
per occasion is presented." Now, I ask, when the constitution, and the 
people, and all of us say so, which constitutes an argumeut lull to over- 
flowing, wherefore is it that we f act not up to such well known doc- 
trine, constitutional provisions, and common sentiments 1 

As I take it, it was in this very spirit of accommodating principles to 
the feelings of the particular occasion, that Lindsay's case, which decided 
nothing, has yet grown up to a foundation decision — and is brought up 
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in a circle of similar cases, to prove the main doctrine — which we mast 
first take for granted before we can say that the case has decided the point 
in controversy. And thus, " toties quoties" the case and the hypothesis; 
very conveniently prove each other. 

At the original argument, in 1795, the judicious perception of Judge 
Waties looked through the mists gathered around the East Bay case, — 
read Vattel, Bynkershock, an<J the rest, as Rawle, Kent, and Story hare 
since read them — and presented an argument, learned, without ostentation, 
firm, without offence, and, in my judgment, strong enough to carry con* 
viction home to any mind, not biased by the particular occasion* As his 
opinion stands first in order of time, so is it, in my judgment, first in lucid 
exposition of our then new constitution. 

Before leaving this branch of the case, I must be allowed to notice one 
argument so often drawn from the history of our cfvtl government. This 
argument assumes, that commissioners of roads had, from the earliest times* 
power to lay out roads, without compensation, and to repair them, by ta* 
King trees near at hand. Whereas, the fact is, that the legislature speci- 
fically ordered all public roads up to the year 1721. P. L. 111. In that 
year the first general road Act was passed ; and the commissioners were 
authorized to lay out roads at the equal expense of all the male inhabitants 
of their respective divisions ; and so srfy the court, expressly, in the case 
of Shoolbreadv. The Corporation, 2 Bay, 63. 

It is true, it so happened that no man ever required compensation be- 
fore Lindsay's case in 1795. 

By the Act of 1723, (P. L. 121.) it is enacted, that future bridges, 
not roads, may be built add repaired, "with the most convenient 
adjoining limber." And it was* not until 1786, that for the first time, the 
emioerit domain of taking land for roads, without compensation, and re- 
pairing them with trees, " in or near" the roads, was given to the commis- 
sioners of roads, (P. L. 444.) We are not then to confound the princi- 
ple of law, that compensation might be required, with the practice of re- 
quiring none. In the " olden time," nobody asked for compensation, be- 
cause every one was glad to have a road run through his particular lands. 
Accommodation in practice is One thing, and the right to compensation 
another. 

The same thing happened to the Santee Canal Company — and nearly 
die same to our present Rail Road. Yet, compensation might hare been 
required by individuals, at every step of either the one or the other of those 
great highways. 

I will conclude this doctrinal branch of the case against Dawson, with 
observing, that if any lawyer will read Lord Coke's Exposition of the 
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29th chapter of magna charta on the words " nisi per legale judicium 
parium suarum, vel per legem terra" (2d Institutes, p. 45,) or Dr. Sulli- 
van's Lecture on the same subject, (2 vol. 241.) he will have all the Eng- 
lish doctrine as admitted by the best writers — undenied by any commenta- 
tor since the day of the final confirmation of the great charter. And if 
he will then read the 4th, 5th, 6th, and 7th articles of amendments to our 
federal constitution, he will find the same exposition adopted and incor- 
porated by the whole United States, in plain, enlarged terms. And he 
will find from these conclusive authorities, that the "per legem terra" of 
magna chaita, " the due process of law" of the federal constitution, and 
" law of the land," of our State constitution, all mean the same thing; and 
if he does not come to the further conclusion, and as readily, that under 
neither instrument can private property be taken for public use, without 
just compensation ; and that this is a part of the exposition of magna char- 
ta, expressly adopted by ourselves — I am in great error. If, after such 
examination and comparison, he will go farther back, and read VatteU 
Bynkershock, and the other expounders of the rights and powers of gov- 
ernment upon the subject, he will find that those eminent jurists support 
the same sacred rule of adequate compensation for private property when 
taken for public uses. 

And finally, if he will consult his own understanding upon the rationale 
of the eminent domain, he will find that although the necessities of gov- 
ernment and the safety of the whole people frequently require the exer- 
cise of that power, yet no necessity nor safety can require the denial or 
omission of adequate compensation ; but that such compensation alone 
justifies the power, and makes it a govermental right. The emergency 
may excuse the taking ; but it is the adequate compensation alone that 
brings it within constitutional principle. And I will add, such is the true 
and only meaning of all the venerable authorities upon the subject, which 
come within my reach. And as to those which I have been unable to con- 
sult, personally. I have trusted to the concurring expositions of Judges 
Waties, Story, and Wilson— of Chancellor Rent, Counsellor Rawle, and 
Sir William Blackstone, without meeting with a single commentator who 
does not unite with them in ascribing the same meaning to those authori 
ties. One would suppose that the concurrence of such witnesses would 
render the truth manifest, that it had lain hid for ages at the bottom of the 
deepest well* But it is not hidden— we have only to open our eyes— and 
the true doctrine enters the understanding, in the plain English words of 
the federal constitution, &c. " Nor shall private property be taken for 
public use, but upon just compensation." And the same doctrine is as 
perfectly expressed in the words of our State constitution-!-" No freeman," 
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fee. " shall be deprived of his property but by the judgment of his peers, 
or by the law of the land." These two prohibitions are identical and uni- 
versal. The former is the true interpretation in modern language — the 
latter, the literal translation of the 29tb chapter of magna charta. But 
there is still another aigument often resorted to, which should not pass 
unnoticed— although, perhaps, it is really no more than a modification of 
one already considered. 

It is assumed, that there has been a long acquiesence in the great pow- 
ers of the commissioners of the roads, which should introduce an excep- 
tion, by common consent. But, I ask, where can such an assumption 
be justified t 

In no more than seven years after the highway Act of 1788 conferred 
such powers, and only five years after our Federal and State constitutions 
had recognized private rights on the subject, Lindsay's case is recorded 
in our earliest reporter. And from that time, Ford's case — M'Gowen's — 
Withers's — Singleton's— Eaves's— and Manigault's eases follow, in a regu~ 
lai and unbroken series, down to the one before the court. And I would 
add— where is the lawyer of standing and experience, who has not been 
engaged in professional contestation upon this subject, in some case, re- 
ported or unreported 1 

And yet, the same argument is brought np, in pertinacious iteration, 
from its first use, in Lindsay's case, to the present; as one sanctioned by 
fashion; and, as though it constituted the "response sans replique;" 
while the very cases in which this fashion is followed, prove, at every step, 
that the whole argument rests upon the tottering basis of an inveterate 
"Petitio principii" Common practice, in order to make a common law 
custom, must have the reasonable support of common consent. But here , 
the consent, which is the condition precedent to the lawful maturity of 
the custom, is to be chiefly made out through issues of opposition to the 
same custom. Can such a conclusion, from such premises, be a just and 
rational deduction ? Upon a controversy which has divided the opinions 
of the court for more than forty-five years, as I would be impressive, so 
would I seek to be grave and deferential, even in combating what I 
deem mere assumption ; and which, I fear, has been so long leading to 
infractions of a fundamental law of the land. And 1 appeal for my facts 
to the reports of our various appellate courts, for thus strongly insisting, 
that the imposing argument, drawn from a supposed acquiesence in the 
power of the commissioners of the roads, has no more of a legitimate 
foundation, than spurious coin has of sterling metal. And it is high time 
that it should, in like manner, be nailed to the counter. Upon this head, I 
have heard it surmised, that some of the old royal grams reserved the 
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right to make public roads. But I have never met with one that went 
farther than white pines, and gold and silver mines, and lead, for the king. 
And such franchises have been abolished, and have no law to rest upon. 

But, having taken up too much time, I have done with this argument. 
And 1 do so, with the hope that an apology will be found in the necessity 
which seems to point out such a course as a duty. My confidence is, 
that right sentiments are growing up, and will effect a leform. And 
that, finally, they will settle down into one of those fixed public opinions, 
which represses even law, by its moral authority, and becomes itself 
pai amount. 

Leaving the constitutional branch of the case, upon which I have 
thought it right to express opinions of no very recent standing with my- 
self, and admitting, for the argument sake, that the views heretofore pre* 
sented may be erroneous, I shall contend : 

1. That under the strict, legal construction of the general road Act of 
1788, the pine timber of the defendant ought not to have been taken by 
the commissioners, without compensation. 

~ 2. That admitting the commissioners might exercise a discretion, and 
take either the pine or oak timber, yet, that Dawson ought not to have 
been found guilty of a misdemeanor. * 

The first question is : Are the commissioners bound to take the nearest 
pine timber, or may they pass by it, iu order to obtain other timber, at 
their discretion, although forbidden by the owner, unless upon compen- 
sation 1 

The power of the commissioners is given by the 9th section of the Act 
of 1788, P. L. 445, to amend the Act of 1785, P. L. 389, in the following 
words : "The said commissioners shall have power to cut down and make' 
use of any timber, wood, earth, or stone, in or near the said high roads, 
&c. for the purpose of making or repairing the same, as to them shall 
seem necessary." The words are broad. But when new powers are 
given to any body corporate, or other inferior tribunal, the grant is to be 
construed strictly ; and no power is to be allowed, unless warranted by 
the letter, or the necessary intent. 

In order to come at the clear intent bf the Act of 1788, let us revert to 
the early Act of 1721. P. L. 111. By it, roads and bridges are required 
to be made, and kept in repair, at the equal charge and labour of all the' 
male inhabitants. 

In 1721, the true reading of magna charta was respected. The Act of 
1723, P. L. 121, refers to the great grievance to persons living near bridges, 
from the destruction of their timber, (referring, no doubt, to a practice' 
that had crept in,) but authorizes the commissioners "to take any conve-* 
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nient timber'* for repairing bridges, already built or to be built, under 
existing laws, "paying such reasonable price for the same, as they think 
fit ;" and directs "all other bridges to be lailt and repaired, with the most 
convenient adjoining timber, without paying for the same." Here, then, 
in 1723, we fiud the first step in the new doctrine. But again, by the Act 
of 1765, P. L. 389, the commissioners are expressly authorized to build 
and keep in repair all bridges, by an assessment upon the male inhabi- 
tants, from 16 to 50 years of age, which reinstates the true doctrine in 
1785. But, over and above sucn important historical facts, we have, in 
the Act of 1723, a clue to the meaning of the sweeping words of the Act 
of 1788. If "any convenient timber" be taken, it is to be paid for. If 
the most convenient adjoining timber is to be taken, it is not to be paid for. 
And by the Act of 1785, bridges are to be built and repaired at the joint 
expense. But the Act of 1788, gives the commissioners power .to take 
timber for both roads and bridges, "in or near" the roads, without a word 
about compensation. 

This is the Act we have to expound. But it is under all these Acts 
made in pari materia, all general Acts, and constituting our highway sys- 
tem, that the immediate question arises, — What do the words, "in or 
nev" the roads import? Do they mean the "any convenient timber," of 
the Act of 1723, or "the most convenient adjoining timber," of the same 
Act t That Act makes the distinction ; and unless the Act of 1788 keep 
it up, we virtually repeal the former, and reintroduce the very grievance 
which is remedied by the Act of 1723, by paying for "any convenient tim- 
ber," but not for "the most convenient adjoining timber." And, unless 
the words, "in or near," can be made to preserve this distinction, then it 
is evident that the phraseology, ("in or near" the roads,) means the nearest 
Umber, only ; and no other can be taken, by authority of the Act of 1788, 
It begins with timber "in" (the roads ;) the word "near," follows ; and 
seems, to my understanding, to import timber next to that which is in the 
road ; or, in the language of the Act of 1723, "the most convenient ad- 
joining timber." After such an index to what is meant, are we at liberty 
to give the words, ''in or near," any other meaning 1 Or, if we do, must 
we not, then, keep up the distinction, as to what class of timber is to be 
paid for, and what may be taken without compensation, so as to preserve 
the system and connection of the road laws 1 But, laying aside this illus- 
tration of the meaning of the words, "in or near;" and supposing them 
of uncertain import, I ask again, are we to strain to extend the powers of 
the commissioners ; or to restrict them, when we can ; and while we yet 
support their authority, but in subserviency to the established rule, that 



120 THE 8TATE. VS. DAWSON. 

forbids implied powers to be extended to such a tribunal, in derogation 
of common rights 1 

The answer is given in Lord Mansfield's laconic expression, in the case 
of Blackfryer's Bridge, 1 Cowp. 29, "why, this is a special authority." 

For my own part, whether we take the argument from the letter of the 
Act, ("in or near/') from its body and spirit, as indicated by the distinc- 
tion laid down in the Act of 1723, or reason, il ab inconvenienti" I can put 
but one strict construction upon the powers of the commissioners. They 
are to take none but the nearest timber, if objected to by the owner ; un- 
less upon compensation. 

Under any other construction, the impositions might be enormous. If 

they could pass the oak timber, "because it warps in the sun," they might 
pass the pine, and go on to Dawson's cypress timber, because it is wrought 
more easily ; and from the cypress to a grove of live oaks, preserved and 
cherished for some future man-of-war, because live oak is the most lasting 
wood for bridges ; or, if the commissioners choose, because live oak is 
worth one dollar per cubic foot in the New York market. 

As Judge Burke said, in Zylstra's case, 2 Bay, 287 — "This is a preten- 
sion so extravagant, that it seeans to me to be paying a sorry compliment 
to law and common sense to dwell upon arguments to the contrary." We 
may, it is true, be in no danger of seeing another Jew's teeth extracted, 
in order to extort from him his secret horde, for public purposes, without 
compensation. But it is very possible that we may see a christian free- 
holder driven to the knife, in defence of the venerable oaks that shade 
his paternal burying ground. In Eaves' case, they leaped over fences, to 
come at his timber. In Dawson's, they would pass good oak to come at 
pine. Ouce establish their claim to such a selection, and what can stop 

* 

them but the knife 1 

I may be here permitted to add, although it is rather reverting to the 
question first disposed of, that any one a little acquainted with English do- 
mestic history, must have perceived, that it was the encroachments upon 
private property and personal rights, that brought about the recognition 
of common-law principles, in the fifty odd confirmations of "magna char- 
ts ;" and that the crying grievances were those which are guarded against 
in the 29th chapter, called "the corner stone of English liberties. 4 * And 
any one acquainted with the rationale of the American revolution, must 
understand that it consisted in the self same element. Taxation, without 
representation, in its plain sense, is taking private property without con- 
sent or compensation ; "contra legem terrce" i. e. against the course and 
process of common law ; which required that the parties taxed should be 
assessed equally ; and by their own representatives duly appointed, and 
constitutionally assembled together. 
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In tbe former instance, King John usurped the power to levy money, 
without the representatives of the nation. And, in the latter instance, the 
King and Parliament would have done the same forbidden act in this 
country, without American representation. And the same usurpation, in 
principle, led to the same confirmation of individual rights ; to which the 
descendants of the "Barons bold/' improving upon the former model, 
added national independence. "Esto perpetua" is our prayer, for both the 
one and the other. Let it be equally our practice. 

But I would ask, — are we to derive no benefit from the experience of 
past generations, upon this subject ? Is not only every nation, but every 
age, to weed the same field anew ; and sweat the bloody sweat for piivate 
rights ? The power is in one great department of our government ; and 
perhaps a safe oue, in their hands. But is there no stopping place ? If 
the legislature can transfer such authority to any other tribunal, they may 
to the Governor or any other agent. And would we be then safe, in con- 
tiding (hat the day may not recur, when it may be again necessary to 
write, sword in hand, the emphatic words, "Nullu* liber homo" &c. &c. 
disseiiietur, de Ubero tenemenio suio" 

It not only may, but will recur, unless their plain version in our consti- 
tution, "Private property shall not be taken for public use, but upon just 
compensation," be held sacred in practice as well as theory. Do these 
broad English words protect all private property ; or are they but terms 
to amuse the sanguine, and impose upon the zealous, until exception after 
exception shall have frittered away the principle? We are even now' 
told that the general government are already laying fast hold upou despo- 
tic power. Let us give them, at least, an earnest of what may be, by say- 
ing to the domestic department, while yet it is unsullied by tyranny, — 
"Obttaprihcipiis" Use your authority fairly, firmly and discreetly; but 
give it not to other hands that may abuse it. 

Here would I bold, 

But there is strictly another legal view, under which it appears to me 
that Da'vson ought to have been acquitted. The commissioners, at least, 
stretched their power quite beyond the usual practice. Power is often 
harmless in the hands of honest men,— especially where all are interested 
to prevent oppression. But their conduct in this instance had the assu- 
ming air of imposition and abuse of authority, in requiting their own 
choice of timber, when very good was offered, and near at hand. Niner 
teen men out of twenty would have detmed it an abuse of power. What 
was Dawson to do % If he sued the commissioners merely, his tioqber 

16 
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was gone ; and they would justify or excuse themselves, under the letter 
of the Act. Was he not (hen, excusable for resisting 1 and ought be to 
have been convicted of any offence ? 

Under this view of the case, I take it as granted, that the verdict can 
be upheld ; not so much upon the ground that the commissioners acted 
with the view to trespass as little upon the defendant's property as their 
duty permitted them ; as upon the prerogative right that they had authori- 
ty to act, at their own discretion ; and that the defendant cannot but be 
guilty for obstructing their power by any opposition whatever. And my 
argument is, that no man can be legally convicted of any offence, for oppo- 
sing the abuse of official authority, whenever such abuse reaches hia per- 
son or property. And of course, that the proper legal inquiry for the 
jury, ought to have been, whether the commissioners had abused their 
authority ; and if so, then the defendant could not be found guilty for op- 
posing them. 

Admit that the commissioners have the general power to take timber, 
yet At ill, tbe.-e roust be some limitation to their selecting trees wherever 
they wish. And if there is no express legal restriction, then in that case, 
the only restriction upon the licentious use of their power, lies in the 
course pursued by the defendant. 

I hold it a fundamental principle of law, that if an officer commits an 
abuse of his authority, or an apparent abuse, and thereby trespasses upon 
the rights of a citizen, he may defend his rights, and cannot be convicted 
of any legal offence ; notwithstanding the general power of the officer. 

In every such case, the individual opposing the officer, takes ;he conse- 
quences upon himself. If he cannot shew the abuse by the officer, he is 
himself the trespasser, and must be convicted. But if the abuse be appa- 
rent, criminal offence cannot be predicated of the defence of the rights 
of propei ty or person, against such abuse. The defendant may not be, 
st ricily speaking, justifiable; but he is excusable, and cannot be found 
guilty of ciime. The question of abuse in all such cases, is, as a condi- 
tion precedent, and must be disposed of before any legal verdict can fol- 
low. 

If a sheriff" charged with hanging a convict, were to half strangle him 
on the way to the gallows, or to drag him there by the heels, the felon 
might resist and repel the aggiesston, arid yet commit no legal offence. 
In a word, every abuse of power is an unlawful perversion. And if the 
abuse of the power consists in a trespass upon the person or property of 
a citizen, he may oppose the trespass, and be innocent of crime. 

The distinction is between power and authority. Power without right, 
.cannot constitute legal authority ; and any abuse of the authority sunders 
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the right and leaves the naked power. The officer who uses such naked 
power, is bereft of the privilege of his commission ; and whenever any 
man has suffered, or might have suffered, by the abuse, he comes under 
the peculiar protection of judge and jury, and is excusable for resisting 
the wrong offered* 

Upon this view of the case, for the commissioners, I would say, let them 
have another opportunity to shew that they practised no abuse of their 
great powers j and for the defendant, let him have the same, iu order to 
meet the very issue his case makes up; even if under past adjudications/ 
be can make no other defence* 

Bailey, for motion* 
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The brig Amelia, bound from New York lo New Orleans, was wrecked near 
Folly Island, thirteen miles from Charleston. There were, passengers and ctew, 
one hundred and fifteen, among whom the Cholera had broken out: The City 
Council of Charleston sent medical aid to their relief, and a guard to prevent 
communication with the city. Meanwhile, the plaintiff agreed with the con- 
signee, under certain regulations prescribed by the City Council^ lo save the 
cargo on a liberal salvage. Under this agreement, he took out of (he /essel, 
and removed to the beach of the Island, more than half of the cargo. Several 
of the wreckers having died of the cholera within a few days after comirencing 
their work, and the disease extending among the passengers and crew, the de- 
fendants, (the Intendant and an officer of the Guard,) under the orders of the 
City Council, caused the brig and cargo, including the goods which had been 
landed, to be bnmt and destroyed. In an action of trespass by the plain tiff, 
claiming damages for the destruction of the entire cargo : Held, that under the 
circumstances, the defendants were not justified in destroying the goods actually 
takeo out of the brig; and that the plaintiff* as salvor, bad a right of action to 
the extent of their value: and the jury having found for the plaintiff an amount 
far short of the value, and no wrong or neglect being imputed to the plaintiff, 
their verdict was set aside, and a new trial granted. 

Before Mr. Justice Butxeh, at Charleston* January Term, 1836, who 

made the following report: 

" Trespass for destroying the cargo of die brig Amelia. 

About the 1st of Nowubo* 1832, tbt brig Anselta, on a voyage from 
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New York to New Orleans, was wrecked near Folly Island, about tbirteetf 
miles from the city of Charleston. There were one hundred and fifteen, 
passengers and crew, on board of her at the time. The City Council of 
' Charleston, learning that they were in distress, and that the cholera bad 
made its appearance among them, immediately sent down physicians to 
their relief, and a guard to prevent any communication with the city. The 
cholera continued to increase. On the 3d of November, the plaintiff ap- 
plied to Mr. Calder, the consignee of the brig, for leave to go, with others, 
to the island, for the purpose of saving the cargo. Calder agreed with 
plaintiff and his company, that they might save the cargo on a liberal 
salvage, subject, however, to the license and control of the City Council. 
The terms of Calder's agreement with plaintiff, appear in a letter written 
by him to Dickinson, the master of the brig, and a paper drawn up by the 
. City Council, and signed by plaintiff and others. The names of the others, 
were, perhaps, written* by the plaintiff. Both these papers were signed 
November 3d. Under this agreement with Calder, and this license from 
the City Council, the plaintiff and twelve others, undertook to save the 
cargo of the Amelia. 

The plaintiff was the owner of a small boat, the Clara Fisher, and he 
and the others named, went down to the island in this boat, and commenc- 
ed taking out the goods from the vessel. According to the terms of their 
agreement, they were to be subject to the police regulations, established 
' by Council on the island. 

In forty-eight hours after they commenced their work, five or six of the 
wreckers died of cholera. The disease was extending itself among the 
•crew and passengers. The Tntendant made several publications in the 
newspapers on the subject, which were read in evidence. On the 6th of 
November, the Council was assembled by order of the Intend ant. The 
following resolutions were made by Council, at 11 o'clock at night: — 

44 Resolved, That measures be forthwith taken for destroying the wreck 
and cargo of the brig Amelia. 

44 Resolved, That the Intendant take such measures as may be necessary, 
to carry the foregoing resolution immediately into effect." 

In pursuance of these resolutions, the Intendant took measures for the 
destruction of the wreck and cargo. Moses Levy was one of the city 
guard, and assisted in destroying the goods. I will detail his testimony 
as it was taken down at the trial. 

44 He was one of the city guard, and assisted in burning the cargo. Acted 
under the direction of Lieutenant Knight. The wreckers had been 
working from the morning of the 4th till the evening of the 6th. They 
had on shore a great many valuable articles. Casks of brandy and wine, 
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barrels of whiskey and gin, crates of crockery ware, boxes of tea, passen- 
gers' furniture. He thinks that half of the cargo was on shore, and in 
good order; but has no distinct idea of bow much theie was. The liquids 
were destroyed by knocking out the heads of casks and barrels ; crockery 
broke up and burnt. They destroyed every thing they could, without 
reference to its quality ; broke up the glass, and then threw it in the fire. 
After they had destroyed the cargo, they burnt the wreck to the water's 
edge. At the time it was burnt, every thing could have been taken out. 
The wreckers worked when the tide was down. ' Five of them had died 
from the time they had commenced working. They were dying when the 
goods were destroyed. They were very intemperate ; would dip up 
spirits out of the sand after it bad been poured out of casks and barrels." 
The plaintiff protested against the City Council destroying his property 
after he had saved it. 

Mr. Calder said that the plaintiff would have been entitled to 50 per 
cent for salvage. Mr. C. stated, that he, as consignee of the owners of 
the brig Amelia, engaged the plaintiff to save the cargo ; that he knew no 
other person than the plaintiff in the transaction ; that the copy of his 
letter to Captain Dickinson contained the only evidence of the contract ; 
that he was present when the paper, called the " Wreckers 9 Agreement," 
was drawn, but cousidered he had nothing to do with it, as that was the 
business of the City Council alone. 

The Captain of the brig, (Dickinson,) and Norman Peck, were exam-' 
ed by commission. Their testimony is in writing, and can be referred to. 
The object of it was to establish the capacity of the vessel, end the value 
of the cargo. The Captain of the vessel said the greater part of the 
cargo was landed on the beach on Folly Island. 

The case was very fully argued, and the various positions taken will 
appear in ray charge. The main question was, whether the Council, 
from whom the defendants derived their authority, could justify the tres- 
pass 1 I charged the jury, that they had no legislative authority to justify 
them. The powers of Council were limited, and conferred by Acts of 
the Legislature. They have no jurisdiction beyond the harbor ; within 
the harbor, they have authority by Act, in the absence of the Governor, 
to enforce quarantine regulations. The City Council was an organized 
body, and it was more propei for them than any other number of persons, 
to have interfered with the crew and cargo at Folly Island. In doing it, 
however, tbey acted on their own responsibility, without the authority of 
any statute and charter. I stated to the jury, that there was a law higher 
than charters, statutes, and constitutions, which would sometimes justify 
individuals in the destruction of private property, for the safety of the 
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community — the law of self-preservation. The precise cases in which its 
authority may be exerted, cannot well be indicated and defined in any 
written code. It roust be a matter of discretion for the ttibunal before 
which cases are brought for trial, to decide on the necessity which could 
justify the destruction of private property for the safety of the community. 
I stated cases where such necessity would be a justification. If a me- 
nagerie of wild and mischievous beasts were to be let out in a city, it 
would be justiBable lo shoot them. If a vessel is about to sink, it is ju9ti* 
fi able to throw goods overboard to save it. It is justifiable to blow up a 
house to prevent the spread of fire through a city. If one bad poisonous 
matter collected together, that would communicate contagion, and pro- 
duce death, it would be justifiable to destroy it. If it were certain that 
the property and wreck at Folly Island contained the infection, and 
would have communicated the disease of cholera, any individual would 
have been justifiable in destroying them. For instance, if the beds of 
the sick had been brought to one of the wharves, and it were certain they 
contained the infection of this dreadful disease, it would have been justifr* 
able in any one to destroy them. It was said the disease was not conta- 
gious, and could not be extended to the. beds and clothes of the sick. 
Practically, it makes very little difference whether it be contagious or 
epidemical, if one who has it can communicate it directly, or can cor- 
rupt the atmosphere. I might as well be told, that a mad dog could not 
be killed, while running in the streets of a city, as that it would be un- 
lawful to destroy any property that contained and would give cholera* 
Whether the cargo, destroyed at Folly Island, was of that description or 
not, was the question. I did not think, myself, and so said to the jury* 
that the property destroyed was of such a description as could communi- 
cate the disease. Perhaps some of it might ; such as the dry goods, and 
the straw and hampers, in which were packed some of the articles. I 
did not think the spirits could contain the infection. And thus, in a doubt- 
ful case, perhaps, the safest rule was to indemnify those whose private 
property had been taken or destroyed for public purposes. Allowing the 
plaintiff the right to recover any thing, the next question was, the amount 
of damages. I held, that salvors, in possession, bad a right to recover the 
value of property taken from them, against all the world, except the true 
owners. They were to be regarded as a carrier, or any other bailee hav- 
ing the legal custody of the goods. Another question arising out of thia, 
was, whether plaintiff was exclusively in possession of the goods. If so, 
he would have been alone entitled to recover. To have made this pro- 
position out, he should have shewn, that the others who assisted in saving 
the goods, were employed by him, by a distinct and separate contract to 
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work under him, as subordinate agents. Otherwise, all encountering the 
same perils, and doing the same work, would be equally entitled to recover j 
and that in that case, the plaintiff, as one tenant in common, would be en* 
titled to recover his share, whatever that might be. It was said that he 
furnished the boat, Clara Fisher, and was entitled to recover a third at 
least. I instructed the jury, if his boat was empl >yed, and there was 
such an usage, to allow him the one third of what they might conceive all 
entitled to recover. The last instruction 1 gave the jury, was, that they 
should come to some reasonable conclusion, as to the amount of property 
saved on the beach. One witness said the greatest part of the entire cargo 
was on the beach, another said half. It was all conjecture. That when 
they had come to this conclusion, they should say what the property was 
worth, under all circumstances ; what the plaintiff could have realized 
in his situation, and the situation of the property. He was not permitted 
to leave the island till the 17th of the month. This was one inconveni- 
ence in his finding a market. Another was, the suspected character of 
the property. There was no evidence of the quality of the wine or 
brandy. They were going from New York to hew Orleans. 
The jury found for the plaintiff #136. 

Grounds of Appeal. 

1. Because under no circumstances whatever could the defendants, either 
as individuals or representatives of the City Council of Charleston, have 
had any authority to destroy the property which was the subject of this 
suit ; and his Honor erred, it is respectfully submitted, in charging the 
jury, that if they deemed the act of destruction absolutely necessary to 
prevent the spread or extension of the cholera, to the city or State, the 
plaintiff was only entitled to nominal damages. 

2. Because his Honor erred in charging the jury that the doctrine of 
abating nuisances was capable of application to this case ; that of the un- 
necessary destruction, under orders of the City Council of Charleston, of 
a cargo saved on the beach of a sea-island, thirteen miles distant from the 
city ; the said cargo having been so saved, too, under the expiess sanction 
of that body. 

3. Because the case presented by the testimony, was, even in the worst 
aspect for the plaintiff, one of the destruction of private property for the 
public good, or rather the supposed public good, and that too without ac- 
tual necessity, entitling the plaintiff to compensation to the full amount of 
the injury done ; and the judge should have so charged the jury. 

4. Because his Honor erred in charging the jury that they might discri- 
minate between such articles as were and such as were not liable to infec- 
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tion, and give damages accordingly ; and when in fact no evidence was 
given that any of the said articles were capable of imbibing or extending 
infection. 

5. Because the jury awarded to the plaintiff only what they deemed his 
individual share, (in conjunction with thirteen others,) of the value of the 
articles saved from the wreck of the brig Amelia, when it was clearly pro- 
ved, by the evidence of Mr. Calder, the agent of the owners of the brig, 
that the plaintiff was the only person with whom be contracted to save the 
cargo, and the other persons concerned were only the sub-agents or ser- 
vants of plaintiff, who was therefore entitled to recover the whole value of 
the cargo saved. 

6. Because the verdict of the jury was manifestly against the weight of 
evidence as to the value of the cargo saved, and may be said to be in mere 
mockery of the rights of the plaintiff and the justice of the case. 

7. Because his Honor charged the jury, that under the circumstances of 
the case, the plaintiff should have submitted strict proof of the character 
and value of the articles saved, when it was apparent that he was disabled 
from so doing, by the acts of the defendants themselves, in destroyiug the 
articles while the salvage was in progress, and before any inventory was or 
pould be taken. 

8. Because the verdict was manifestly against the evidence, it having 
been clear from the testimony, that there was no necessity whatever for 
the destruction of any portion of the articles saved, and that the Council 
acted under a mistaken apprehension of danger, although from the best 
motives, and were not even supported by their medical advisers, who only 
recommended the destruction of the wreck of the Amelia, and not her 
cargo landed on the beach. 

9. Because the evidence clearly established the full and peaceable pos* 
session, by plaintiff, of articles, the value of which was established to be 
greatly exceeding the amount of the verdict; and it was as clearly pro- 
ved that the defendants, aided by an armed force, did utterly burn and 
destroy the property in his (plaintiff's) possession, and they, (defendants) 
gave not one particle of testimony to justify the act; and the plaintiff was 
therefore entitled to a verdict for the actual value of the entire property 
destroyed, and interest, by way of damages. 

10. Because the verdict was, in other respects, contrary to law and 
evidence. 

Curia, per Richardson, J. The brig Amelia, Captain Dickinson, with 
110 passengers, was stranded on the coast of South Carolina, in No- 
vember, 1832. 
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The plaintiff, Jarvis, was employed by J. & J. Calder, the consignees^ 
of the Amelia, to save the cargo, and to receive salvage for his risk and 
trouble. 

But Jarvis was to act in subserviency to the police of Charleston ; be- 
cause the brig, although without the harbor, lay within about thirteen miles 
of the city, and the Asiatic cholera raged on board — and there was a great 
public alarm. 

In pursuance of his undertaking, Jarvis obtained the permission of Mr. 
£inckney, the Intendant of Charleston, for himself and certain other per- 
sons to enter upon the work, on the condition that they would not return 
to the city without permission — and would place themselves under the 
command of an officer, and obey his orders.' Upon obtaining such per- 
mission, Jarvis contracted with thirteen other men to assist in the work of 
unloading the brig. The primary contract between Jarvis end the con- 
signees, appears by their letter to Captain Dickinson. The permission of 
the Intendant is given in due form, under a forfeiture of all salvage, tor 
breach of the stipulated conditions. And the sub-contract between Jarvis 
and his men, recognizes the contract with the C alders, the prudential con- 
ditions required by the Intendant — and adds, &c. " Should they be dis- 
cbarged by the officer in command, they shall forfeit all claims to such 
salvage." 

This final contract is signed by Jarvis and his associates, contempora- 
neously with the first contract and the Intendant's permit, (3d November, 
1832.) And it most clearly unites with them in constituting a specific, 
peculiar, and binding agreement, in which Jarvis and his assistants place 
themselves under the control of the police, in order to guard against the 
extension of the cholera, under the penalty of the entire forfeiture of their 
prospective gains, which would of course, in that event, enure to the ben- 
efit of the consignees and owners. 

Jarvis proceeded instantly to the wreck, landed a large part of the car" 
go on Folly Island, with the consent of the Captain of the Amelia, who 
had acted under the express orders of the consignees, and with the ob- 
vious acquiescence of the numerous passengers. 

In this state of things, on the 6th of November, the defendant, Knight, 
with a part of the City Guard, and acting under a resolution of the City 
Council, of which Pinckney was one, took possession of the brig and the 
cargo, in and out of the hull, and destroyed them by fire, for the purpose 
of preventing the spread of the cholera. 

The plaintiff, (together with Captain Dickinson,) protested against 
the act — and Jarvis brought this action for a remuneration in money, of 
the entire cargo. 

17 



130 JARVIS VS. PINCKNEY AND KNIGHT. 

It is seen at a glance, that the rights of more than a hundred differ* 
ent claimants, passengers and owners, are before the court, at least in the 
principle of this action. But besides involving the claims of many per- 
sons, the facts present a case of great novelty, of some public importance. 
And it has been, accordingly, carefully considered and luminously discus- 
sed by the counsel. The case has been connected with some of the ori- 
ginal principles of the social compact, and with some of the leading ob- 
jects of practical government. I will take up, very succinctly, the series 
of arguments used on both sides, in order to refer more clearly to the chief 
topics of law. 

The right to abate public nnisances, belongs naturally to the defence — 
as it had been brought to bear practically upon the brig and cargo, strand- 
ed on our coast, and, of course, entitled to hospitality. But unfortunate- 
ly, she carried in her hull the modern plague, which seems destined to 
visit the four corners of the earth, and to chastise mankind with sudden 
death. 

There was, then, no little cause for the alarm which followed the re- 
ports of the cholera. Our protection could not be expected for a vessel 
bearing the pestilence, which strikes at the race of man with such fell 
swoop. And she was therefore destroyed by fire, as a sacrifice to public 
safety. 

Who can blame the act so far? Not one. But with the brig, the cargo, 
in and out of the hull, was also burnt. 

This whole trespass is justified on the part of the defendants : 1. Un- 
der the right to abate common nuisances. 2. By the eminent domain of 
government. 3. For the safety of the people, which is the true, and there- 
fore the prime object of government : and 4. By virtue of the vox populi, 
which no doubt spoke out and spread terror upon the occasion. Of this 
last I will get rid at once, in order to take a step in clearing the way for 
the proper argument. 

The popular voice, when it springs up from a settled public opinion, is 
truly as law ; law yields to its correction. 

But let us not connect with the authority of a settled public conviction, 
the sudden tremor of the alarm bell — which may rise up like the mush- 
room patriots described by Lord Chatham, a hundred of a night. But as 
ibe mushroom is not the parental oak, which strikes deep and rises high, 
spreads wide, and continues long to repress the tempest and protect his 
minor fellows of the forest; so the sudden loud cry of false fear is not the 
expression of that confident opinion of men, which incommodes some in 
order to ensure the general safety — restrains iutemperate zeal, but urges 
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the discharge of the highest duties upon great personal responsibility for 
the best purpose. 

And which, by the moral authority of its object, represses the law that 
stands in its way, and becomes itself, paramount law. There is, then, a 
rational philosophy in the superlative maxim, " Vox popvli, vox Dei** 
which may find a place upon some occasions : and which on the very one 
before as, will be found to have its proper influence, to its just and ration- 
al extent 

6. Finally*— on the part of the defence, the remedy by fire has been ex- 
tolled, as shewn by the -successful experiment made, to be the sovereign 
preventive against the introduction of Asiatic cholera. And the defend- 
ants claim to be acquitted altogether, or to allow the plaintiff only nomi- 
nal damages— -and look for the public thanks for the good done by the 
wholesome energy of the city authorities, and the activity of their offi- 



On the part of Jarvis, the array of argument has been no less impo- 
sing 

The protection of private property as the " tine qua non" of free gov- 

ernraento— and the constitutional principle of just and full compensation 
for property taken for public uses, are pressed upon us as sacred principles 
in all orderly societies. 

And the plaintiff demands retributive justice against the defendants, as 
for a debt plainly due, and not to be resisted. 

On his part, the boasted remedy by fire, has been stoutly repelled and 
as loudly decried, as though it smelt of the fire and faggot of the bigot, 
Mary of England : or, as if like Pandora's box, it was full of all sorts of 
abominations. 

But even here a sound discrimination was very observable— and the 
hope which lay at the bottom of the old box of evils to mankind, was not 
rejected for the plaintiff. It was fairly taken up in the ardent hope to be 
realised by a new trial, in a prospective verdict for fifty thousand dol- 
lars. 

Some collisions were, perhaps, to be looked for, and the rather high 
tone of the argument on both sides was in no bad keeping with such a case. 
But the court must consider it in a judicial way — proceeding with ration- 
al confidence — while we pay due respect to the great doctrines connected 
with the case. Without favor towards our mother city, but with equal 
regard for her rights, and for those of the captain of the packet-boat — both 
are held sacred when lawful — and the law must decide the conflict between 
the parties. 
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Prom the facts of the case the following questions of law are first pre- 
sented : 

1. Has Captain Jarvis a right to recover damages for the trespass com- 
mitted on his rights, as bailee of the cargo, or as salvor of a part % 

2. If he can recover in either character, to what extent may he support 
his action ? 

In order to answer the first question, we are to enquire what was the 
position of Jarvis. 

He had taken the command of the cargo upon an express agreement 
.with the consignees, with the permission of the defendant, Pinckney, the 
consent ok .the captain, and the plain acquiescence of the passengers, in 
order to save the goods, and to make a pecuniary gain for himself at the 
risk of his life. 

Those facts amount clearly to an occupancy and possession, in right of 
the owners, and for their benefit, coupled with a personal interest for him* 
self. 

What character does such a position give to Jarvis ¥ Evidently he was 
an agent, standing in the place of the owners, for an important purpose, 
and with interests, which vested in himself as soon as he took possession, 
which makes him either bailee of the whole cargo or of the part he had 
landed, with the right of salvage. If bailees, (for instance, a factor, a car- 
rier, or consignees — and these are adjudged cases — 2 Harp. 332. 2 Bai- 
ley, 473. 2 Saund. 47. D. N. 7 Term, 359—1 do. 113. s. 11, Black. 81. 
Butler's N. P. 38 and 557,) can maintain actions upon their possession of 
goods, so confided to them, there can be little question that Jarvis stood 
Within the reasons, (possession and interest,) that such bailees have in the 
goods confided to their charge* And it follows that he must have his case 
governed by the same rule of law, and may therefore maintain the same 
actions. 

But the second question remains : To what extent may the plaintiff re- 
cover damages ? Shall he recover to the amount of his expected reward 
only, i. e. for salvage, or for the value of the cargo ? Which last inquiry 
sub-divides itself into the question, whether for the entire cargo, or so much 
as be actually saved from the wreck ? 

In all the cases before noticed, the factor, the carrier, and the consignee, 
can sue for and recover not only for their own commissions or freight, but 
lor the full value of the goods taken or destroyed. They are the agents 
of the owners, and stand as owners to all the world, but the individual 
proprietors themselves. But it is not allowable for strangers, who have 
trespassed upon the righto of possession, to set up by way of defence, a 
title in better owners, whose claims are represented by the very agents 
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that bring the action. The outstanding title of the true owners is one of 
the conditions of the agent's action ; and the better it is proven in them the 
stronger the right of the bailee to recover the whole value of the goods ; 
because he represents their claims jointly with his own interest in their 
property by virtue of his cotitract. 

In the particular instance before us, I may add, on the part of Jarvis, 
that his rights as bailee are far from being lessened by the fact that be enter* 
ed into the contract with ihe consignees, and began the work with the for- 
mal consent of one of the defendants, and the other defendant acted un- 
der the direction of the former in destroying the cargo. While in the 
Jiarae degree as such privity strengthens the claims of Jarvis, it weakens 
the defence set up by men who infracted interests which they themselves 
had acquiesced in, and contributed to render, if not more lawful, at least 
more to be confided in by the plaintiff. Let it be here remembered that 
the consignees employed Jarvis with the formal consent of Pinckney— -and 
Jaivis put himself under the conditions required by Pinckney. 

It is then plain that Jarvis had a right of action as bailee of the cargo, 
or, at Jeast, as bailee of so much as he had landed on Folly Island. 
That he has a right of action to the latter extent is the opinion of the 
court. 

But it is still argued that there was a divided possession of the cargo 
between Jarvis and the owners. 

On this head it is urged, that although the consignees gave to Jarvis the 
right to take possession of the whole cargo, it was only for the purpose 
of salvage, and therefore he is entitled to recover only for so much as be 
actually took out of the hull and landed in safety. 

On this last question I submit my own opinion only, on what I consider 
the law of bailments. It must be resolved by the import and meaning 
of the agreement with the consignees, Jarvis's agency under it, and the 
fact of his possession of the whole cargo. 

I grant that as an ordinary salvor, Jarvis could be in possession of no 
more than the part he bad saved ; and therefore bailee for so much and 
no more. But this is by implication of law, which authorizes any man to 
save goods when wrecked , for the owner, with an interest vested in salvage, 
upon the part saved, which makes him bailee fur so much and no more. 
But when there is an express agreement, with a named individual, there 
is no room for mere implication — no other person is authorized, and the 
agreement becomes the law of the case, and decides the extent of the 
bailment. Now then, what was the agreement of Jarvis with the con* 
signees 1 (J. & J. C alder.) In their letter to Captain Dickinson, (w)iict) 
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Calder declares to be the only evidence of the agreement,) the consignees 
say — 

"We have now engaged, with the sanction of the City Council, Capt. 
Charles Jams, of the packet boat Clara Fisher, to go down with about 
sixteen men, for the purpose of discharging the whole cargo upon the 
beach, and conveying it to such part of the Island as may be necessary to 
get it on board of lighters, from . Captain Jarvis with his party, 

are to have the whole job to themselves, upon salvage, and no other per* 
son besides them, and yourself and crew, are to go on board of the brig." 

By this letter, we see that Jarvis was to take possession. For how else 
could be discharge "the whole cargo, and carry it to the island, and have 
the whole job" to himself and his men 1 And neither the consignees nor 
any body else, disputes the fullness of his possession, but strangers. 

According to my understanding of it, the letter plainly indicates a con- 
tract with Jarvis, to take possession for the purpose of saving the whole 
cargo for the owners, and to make salvage for himself and his associates 
in their perilous enterprise, in exclusion of all other persons. No other 
person could have touched it without trespassing. But did he take practi- 
cal possession of the whole cargo % To answer this, we must inquire 
into the facts of Jarvis's possession. Captain Dickinson is full on this 
head. He says, &c, "that Captain Jarvis came down with a number of 
men, as salvor of the cargo," &c. "and he and his men landed, or helped 
to land, all the goods landed from the brig, on Folly Island. That Jarvis 
took possession of the goods as agent, Spc. of the consignees, and that the 
greater part of the cargo was saved from the wreck, and landed on the 
jbeach of Folly Island." 

That Jarvis, then, took possession of the caigo, in the character of an 
/agent, is as evident as his contract so to do. He fulfilled it as far as in 
him lay ; and would have completed the whole work of landing the cargo, 
in all reasonable probability, but for the obstruction of the defendants. 

If there is any room for drawing a line of demarcation between his 
possession of the part landed, and the part which was burnt in the hull of 
the brig, it arises from his character as salvor, which is supposed to confine 
him to the part actually saved. For, considered as a supercargo, factor, 
qt consignee, he would have been, very clearly, in possession of the whole, 
upon facts of possession, much less comprehensive and practical than 
those proven by the captain. 

But was he not in possession, with a vested and even exclusive right 
(which was a main part of the contract,) to make salvage out of the whole 
cargo t To do the whole work upon salvage, was the very object for which, 
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with his eyes wide open to the danger, he periled life* He did not then 
stand on the footing of a mere gratuitous salvor. 

To my understanding of the contract with the consignees, the moment 
Jarvis had come within the tainted atmosphere of the brig, and broke bulk, 
with the consent of Captain Dickinson, from that moment, neither in law 
nor equity, could he be ousted of his lien upon the whole cargo ; (to be 
measured, it is true, by salvage upon the part actually saved.) He earned 
and paid for his Hen upon the whole cargo, the instant he breathed the 
cholera atmosphere ; and the contract was sealed with the first package 
he took out of the hull. 

Call him salvor or what you please, {"que heret in Uteris, heret in cor- 
tice") his rights in this action depend upon the investiture of rights in him- 
self, made by the contract with the consignees, not by mere implication of 
law. And if such a contract was entered into, as gave him a lien on the 
whole cargo for the purpose of saving it, for his own advantage, in requital 
of the peril incurred by entering the brig, the owners themselves could 
not have divested his possession, or obstructed the completion of his work, 
for salvage, and of course, no stranger can do so. 

Such a contract was lawful, and we are to look at the object and intent 
of the parties; and having once seen them, and felt their binding force 
upon the parties themselves, no act of a stranger can alter their effica- 
cy, or lessen the advantage of the plaintiff's position. Call him what 
you will, he stood as bailee of the whole, with the exclusive right to 
commissions for salvage, contingent only upon the success of his own 
exertions ; and to deprive him of the prime material upon which he is 
to labor for such commissions, is to take away his commissions. It 
is true that his interest was usufructuary, but take away the estate,, and 
the usufruct follows. Take away the materials, upon which his lien for 
salvage depended, to be measured by bis success, and you take away his 
vested rights. Is not this the actual estate of every carrier, consignee, 
factor or supercargo, in the goods confided to his charge ? he is placed 
in possession of them, with a vested right to make commissions, con- 
tingent upon the prospective fulfilment of his own undertaking, to carry, 
to sell, or to keep safe. Jarvis stood as supercargo in possession, with 
the exclusive right to salvage, unless he abandoned his charge. The mo- 
merit he took possession of the goods, Captain Dickinson's superintend- 
ence over them ceased ; he was Captain only of the hull, rigging and 
crew, and Jarvis stood as superintendant of the cargo. Is not this plain- 
ly the state of the cargo, both as between the Captain and Jarvis, and 
between him and the consignees! 
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And when the thing is plain, as between the plaintiff and the owner* 
or consignees, who could not have ousted Jar vis, are we to be astute, in 
order to confine him to the ordinary rights of a gratuitous salvor, when 
the question is between him and strangers 1 and when too, one action un- 
der a more liberal view, is calculated to arrest a hundred other suits 1 For 
otherwise, every passenger and owner, who had something left behind in 
the hull, would have a right of action for his particular loss. And thus 
the seeds of litigation would spring out of the very principle upon which 
the case would be decided. 

The question of the extent of salvage is not before the court in any 
respect. It belongs to another tribunal. But it is clear, that his vested 
right to make salvage was infracted, by destroying the goods in the hull, 
and the fruit of his labor and risk lessened, by so much; which is the 
evil that gives a right of action for the whole cargo. 

How is it, that every factor in possession, may maintain such an action 
before he has earned any commissions by selling the goods 1 It is, be* 
cause he has a right to make commissions out of the goods, by selling 
them, and bis power to sell depends upon his possession. In like man- 
ner, the power of Jarvis to make salvage, depended upon the possession 
given him by the C alders. Such cases are identical in principle. 

They equally, present the case of a bailee, who is to recover for the 
owners and himself, without qualification. 

In such cases, the trespasser has not the right to make advantage out of 
his own act; — hold the goods in his own hands, and dole out justice as 
Successive claimants appear. Having put himself in the wrong, he must 
restore the bailee to all his rights, or pay full indemnity for all the parties 
concerned in the action of their bailee. 

For the authorities, from which I derive my conclusion, in addition to 
those before quoted, see 4 Term. R. 490 — 7 Term. 9 — 1 Term. 460 — 2 
Bos. Pull. 44—1 Roll. Abr.— 2 Wils. 23— Com. Dig. Tit. Abatement, 
cum multis aliis. 

But I have found i-.o express adjudication, in which the commissions or 
interests of the bailee wore to arise by reason of labor and skill expended 
in saving the goods bailed to him, from the perils of shipwreck, with which 
they were beset, as in this case. And my reasoning of course must be 
,from the principles and rationale of other cases of bailment, in connection 
with the contract made with the consignees, and the extra hazard to which 
the plaintjff exposed his life. It may be said, and truly, that Jarvis made 
no specific contract with the passengers. 
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This may constitute an exception, if any of them had furniture still in 
the brig, which is very improbable. But, at all events, this must be the 
subject of evidence. And I would say, that where passengers looked on 
in silence, for two days, and saw the plaintiff saving their goods, under a 
specific contract, prima facie they adopted it, if there be no counter evi- 
dence. Let it then be a subject for proof. 

Having settled the principle of law, that the plaintiff, as salvor, has a 
right of action to the extent of the goods actually taken out of the brig, 
and carried to Folly Island , and having expressed my own opinion, that 
the plaintiff's rights, as bailee, might be extended to the whole cargo, in 
favour of the owners, whether it would operate in his own favor or not, 
I will proceed to consider other matter of law, upon which a majority of 
the court are again united. The question for consideration is now, as 
follows. Are the defendants justified, notwithstanding the general doc- 
trine in favor of bailees,' by reason of certain general principles of funda- 
mental and paramount law, which arise out of the facts and character of 
this very peculiar case ? 

It is pressed strongly, that the common safety required that both biig 
and cargo should be destroyed as a common nuisance. But it must be 
observed upon this head, that at least two opinions existed ; and the medi- 
cal advisers of the City Council, and the board of health, recommended 
no more than that the vessel should be destroyed, not the cargo. And, I 
cannot but suspect, that the true intention was to destroy no mote than so 
much of the cargo as remained within the vessel, and by this means, to 
prevent the fuither loss of life among desperate salvors. 

The argument further urges, that the alarm being great, and the exi- 
gency calling for decisive action, the emergency excuses the trespass ; 
and the legal right of every man to abate a common nuisance, justifies the 
defendants in destroying the vessel and the cargo, whether within or 
without the hull. 

But this is evidently too sweeping and general a position. The part 
of the cargo burnt on Folly Island, had no characteristics of a nuisance. 
Nor can I understand, that when so removed from the brig, the goods 
saved from the wreck created any alarm, or indicated any danger. But 
in the hurry of the crisis, no distinction was made ; and that which had 
*been part of the cargo, was bolden so still. 

This complex argument then, in its proper force, applies only to the 
brig and the goods still within her hull. 

Bnt what is a common nuisance ? Hawkins, 1 v. p. 360, defines it to 

be " an offence against the public,*' either by doing a thing which tends 

to the annoyance of all the King's subjects, or by neglecting to do a thing 

18 
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which the common good requires. This is the established definition. If 
a ship be sunk in a port or haven, she may become a nuisance by obstruct- 
ing navigation. 2 Litt. 244. ' To manufacture acid spirits, sulphur, vitriol 
or aquafortis, ii>. the neighborhood of dwelling houses, so us to annoy the 
inmates, may be a nuisance. I Burr. 333. 

If the biig constituted a nuisance, it must have been either by obstruct- 
ing the highway, or by diffusing pestilence abroad. But both of these 
depend upon the place of the supposed nuisance. But the mere fears of 
men, although reasonable, will not constitute a nuisance. 3 Atk. 21, 
725—750. 

Now, had the Amelia the essential characteristics of such a common 
nuisance % 

She had been thrown, by stress of weather, upon the shoals of our 
coast, and lay in the water unmanageable and fixed, but not in a port or 
haven. Did she obstruct any other vessel 1 No. Could she hurt any 
one who did not go on board of her 1 No. Did she lay in the way of 
any people ? No. 

A nuisance presupposes something noisome to the neighborhood, or 
dangerous to the people in their common and legitimate walks, or ob- 
structing common convenience. 

But the Amelia contained within her hull a poisonous element, which 
might infect any one who went on board. But then, as much might be 
said of every apothecary's shop in the city, if you will go there and ab- 
sorb the poison. But seek not the poison, and you are safe ; and so of 
the Amelia, she lay in no man's way, and no man need go on board. 

Once make the touchstone of a nuisance, to consist in any annoyance to 
men, from voluntary touching, tasting or smelling it, and you may, in the 
same way, seek out five hundred nuisances within half a mile of the court 
house. Not a house, when unfortunately the receptable of a loathsome 
disease, could escape. 

And are the wreckers, or others who visited the Amelia, to cry her 
down, as a nuisance, by reason of their visits, when they themselves did 
the only act that could render the disease a common nuisance 1 The true 
offence, if any there be, was in their visiting her at all, at the hazard of 
the public health. They did an act, which, in the language of Hawkins, 
" tends to the annoyance," (nay, danger,) " of all." 

And the legal remedy was not in abating the brig, or the wreckers, but 
in proscribing their return to the city. And this was wisely and legally 
done, in the first instance. 

And I must here add, that it is well for Jaivis that he represents the 
onfortunate owners. For, to give him smart money, or damages, for hi» 
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disappointment in a voluntary work of such peril to himself and his fellow 
citizens, one cent beyond his strict right, as salvor, 1 hold out of the 
question* 

It is well, I say, that he is bailee for other men, who are blameless, and 
at whose hands alone, he deserves well, and who now claim justice for 
themselves, without reference to his merits or demerits. 

It is their rights, not Jarvis's, which are, throughout the case, in the eye 
of the court, and the object of legal protection. 

And, I am well persuaded, that the whole error of the verdict consist- 
ed in a confused idea, that the claims of Jarvis were the true consideration 
and gist of the action. Whereas, his deserts, meritorious or demeritori- 
ous, have nothing to do with it. 

And pardon the reiteration , when I say that the same mistake is at the 
bottom of the difference of opinion among the court, upon this point. 
Jarvis's name is as the mere accidental " locus in quo" or point of union, 
at which all the rights of the owners meet. 

And we cannot try the case upon its strict legal merits, unless we con- 
ceive aright, upon this distinction, and can abstract the case of the owners 
from the name of Jarvis and salvor. Only imagine, that upon the intel- 
ligence of cholera, in an unknown ship,, in the situation of the Amelia, 
Pinckney and Knight had gone down and burnt her and her cargo, in and 
out of the hull, and the sole owner had brought this action, and you then 
have the precise case before us. 

Still there was danger that thoughtless men might go on board— catch 
the infection, and the disease might spread. I say it might spread ; — For 
the contagionists and uon-contagionists have not yet settled their contro- 
versy on the subject. 

But be the truth what it may, neither the deleterious atmosphere, nor 
the unfortunate position of the Amelia, had been the spontaneous work of 
the owners— no man was to be blamed. 

The supposed nuisance did not inhere in the character of the brig j 
but bad been brought within her hull by misfortune ; and her position 
was also unavoidable. It could not then be called a nuisance. 

There are two ways of getting rid of a common nuisance. One is by 
indictment — and that will test the principle in the present instance. 

Now, 1 ask, can any one suppose, that the captaip or owners could 
have been found guilty in such a case ? It would want the essential char- 
acteristic of culpability or wilfulness, and could not be made a public 
nuisance. The " actus Dei" would have been a decisive justification for 
the defendants. 
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There was, then, no legal right to destroy the brig or cargo as a public 
nuisince. 

But, although no nuisance, strictly speaking, it is still urged that, as the 
danger to human life was great, it might be destroyed upon the principle 
that private property may be taken for the public use. 

This is, perhaps, the best ground on which the defence can be bottom* 
ed. It was just, safe and humane, that the evil should be removed ; and 
there was much reason that the defendants should undertake the removal- 
They have their reward in the merit of their energetic conduct, and are 
entitled to our thanks. 

But they cannot stand justified in law upon this ground, for two reasons. 
1. Because, none but the department of government which holds the prac- 
tical sovereign power, can exercise the eminent domain, or right of using 
private property for public purposes. And 2. That, even when exercised 
by the proper department, it can only be done upon just compensation. 

Both the Federal and State constitutions agree in the principle of com- 
pensation. See 5, 6 and 7 arts, of amds. toll. S. cons.; and 9 art. 2 sec, 
of the State cons. 2 Kent's Com. 375. 3 Story, 661. Rawle, 12. 

And Chancellor Kent informs us, and no doubt with perfect truth, that 
the constitution of every State in the Union requires compensation as a 
sacred principle. And this principle must be without exception, or it be- 
comes a mockery. 

It follows then, irresistibly, that compensation must be made to the 
owners ; and they can demand it of no one but the defendants, who, doubt- 
less, will be kept harmless by the City Council. The plaintiff might 
have asked compensation at their hands. He had two legal courses with- 
in his power. To ask compensation, ex gratia, of the Legislature or City 
Council, or to claim it ex debito justiticBy of the defendants. He has chosen 
the latter, and demands strict legal justice. 

But this last view unfolds the true character of the defence. The de- 
fendants acted as men on board of a ship, beset by a tempest, when it has 
become necessary to put a part or the whole of a cargo overboard ; and 
they do so in order to save ship and life. But what follows the act % Why, 
the loss must be made up by all who are saved. In mercantile language, 
it is an average loss, to be measured by the value of the thing destroyed. 
But the plaintiff must first recover, and fix the amount of the loss. 

Can any man wish that the owners should not be paid for the sacrifice 
made of their property, in order to save the community from a possible 
pestilence % Such a thought may have glanced into the heart of a man 
/who thought of the danger that threatened, without reflecting that it came 
,by the fault of no one. And well he might have said, abate the evil by 
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fire. But, if just, be would bave added — we will justify the act, and 
make it lawful by full compensation. Our money, the loose rs will have a 
right to; but we bave a right to save our lives, which aie jeopardized by 
their misfortune. In these sentiments are to be found the whole philoso- 
phy of the constitution, and the law upon the subject. 

The emergency affords an excuse for the trespass. The defendants 
could not be found guilty of a riot ; but it is compensation alone that can 
justify, and make the act lawful. 

But upon the subject of taking private property for public use, I have 
already, during the term, been so full, in the case of The State vs. Daioton, 
that I will do nothing more at present, than illustrate the* doctrine by a 
fact that came out in the argument. 

Mrs. Gibberson, one of the passengers and freighters of the Amelia, 
applied to the Legislature for compensation for her loss, and received it 
fully. 

The highest tribunal in tbe State has then taught us, by their example, 
that this must be an average loss. And we ought to bear the general con- 
tribution cheerfully — i. e. to the extent of the diminished value of the 
goods as they stood, which is the real los«of the owneis. 

But here again it may be inquired, why does not the plaintiff, for tbe 
owners and salvors, ask for such recompense of the Legislature? 

The answer is, that they have a right of action against the defendants, 
who destroyed the propeity ; and are not obliged to ask it of the State. 
The claim upon the State depends upon the necessity and public call for 
the sacrifice made. And the plaintiff has chosen to put the necessity of 
such an application upon the defendants. 

But, as I understand the true character, moral and object of this very 
suit, it is virtually an application to the city authorities, by a suit against 
their agents, Pinckney and Knight. And it is referred to a jury, to deter* 
mine what is tbe amount of the loss. 

This brings us to the last question in the case — namely, is the verdict 
for one hundred and thirty-six dollars, sufficient to satisfy the plaintiff far 
the loss of so much of the goods as were safely landed on the terra firm a 
of Folly Island? The opinion of a majority of the court, confines the 
claim to that part of tbe cargo. 

Upon this subject, we would say little — the valuation belongs to the 
jury. But it appears to the court, that the part of the cargo carried to 
the island, must, under the most adverse circumstances, have amounted to 
much more money ; and therefore, a new trial is ordered. 

Chancellor Harper. I am of opinion that the plaintiff is entitled to 
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recover, both for the owners of the property and for himself, with respect 
to the property saved and landed on the beach. But not with respect to 
the property which was not saved, but remained on board the vessel. The 
special property, which is the sole foundation of his acti3u, depends upon 
his lien on the goods, far salvage. But can he have a lieu for salvage on 
goods which were not saved, but remained on board the vessel, liable to 
perish? 

If the salvors had any certain and determinate interest in the property, 
1 should think that under circumstances, as if the owner has also brought 
suit, the jury might find to the extent of their actual interest only. In 
William* vs. Mtilingto*, 1 Hen. Blac. 81, where an auctioneer brought 
suit for goods sold, and the defence was, that the defendant had paid to 
the owner of the goods, it was said by Loughborough, J. that if the auc- 
tioneer had given notice to the buyer, not to pay to the owner, he might in 
respect of lien, have recovered to the extent of his actual interest, for 
commissions, auction duty, and expenses. But a jury has not jurisdiction 
to estimate or allow salvages That must be determined by another tribu- 
nal. That it may be properly submitted to that tribunal, and that the 
plaintiff may have the benefit of his lien, it seems to me a matter of ne- 
cessity, that he should recover for the owners as well as for himself. 

On my construction, too, I think him entitled to recover for the other 
salvors, as well as himself. The contract, for salvage, was made with 
him. It appears to me, that the others were his agents and subordinates. 
It would not make any difference, that as compensation, he contracted to 
allow them a share of the salvage. This, however, was matter for the 
jury. 

The damages seem to me to have been inadequate. Yet they might 
jbe within the competency of the jury, if they were properly instructed. 
In several cases, we have held, that where a trespass has been committed, 
and property destroyed, the measure of damages is the value of the pro- 
j>erty ; and whatever circumstances of excuse, or mitigation, there may 
be on the part of the defendants, the jury shall not be allowed to exercise 
a capricious discretion in finding less than the value. 

But in the case of , decided at Columbia, we held that where 

the trespass was occasioned or provoked by the fault or laches of the 
plaintiff himself, the jury may have a discretion to find even less than the 
value. 

These decisions, I ibink, involve the principles applicable to this case. 

However pure and laudable the motives of the defendants may have 
Jjeen, and however necessary their act for the public safety, yet, if there 
was no wrong or neglect on the part of the plaintiff, or those he repre- 
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Bents, I should think biro entitled to the actual value. If there were no 
touch fault or laches, it would be unjust, that the burden of the loss, occa- 
sioned, however necessarily, for the public safety, should fall on the 
owners of the property alone. But if the ship had sailed from a diseased 
port, and sailed, voluntarily, up to the wharf in our port, with the disease 
on board, and she had been there destroyed, the owners would have had 
no reason to complain, if in an action, for the trespass, the jury should 
give only nominal damages. So any other neglect or misconduct of the 
owners, or their agents, might have the effect of reducing them below the 
actual value. The owners, m this case, were liable for any misconduct 
of the plaintiff, whom they made their agent, by a voluotary act; and he 
is liable for any misconduct of his agents and associates. If an actual ne- 
cessity for the destroying of the goods, were occasioned by the plaintiff's 
own misconduct, or that of those in whose right he sues, he could not com- 
plain of any damages, however small, which the jury might think proper 
to give. If by indulging in intoxication, they occasioned the disease to 
spread ; if they bad brought infected goods into town, or bad come into 
town themselves, at the risk of spreading the infection — these circumstan* 
ces might bave been properly taken into consideration by the jury, accor- 
ding to what they might suppose their importance, and might have justi- 
fied them in giving less than the actual value. 

Upon this reasoning, I am of opinion the cause should be sent to anothr 
jury. 

Earle, J. I agree with the majority of the court, who think that a new" 
trial should be granted. And I perceive no material difference of opinion, 
concerning the grounds on which it should be sent back. Concurring 
with those who think that the plaintiff, on a sound interpretation of the 
agreement with the consignees, was entitled to maintain trespass for the 
cargo landed and saved, for himself, and for those who were united with 
him ; and that he was entitled to recover the actual value, — I do not choose 
to consider the question, whether he was entitled to recover further. And 
1 think it safest to express no opinion on the subject of mitigating damag- 
es, preferring to leave that question to the judge who may try the cause* 

Chancellor DeSaussure. I concur with the court, in the judgment that 
anew trial should be granted in this case, on the ground that the plaintiff 
was entitled to recover more than has been allowed by the verdict. I 
concur, " That a bailee, to recover in trespass, must have a possession in 
fact, and uot a mere right to possession founded on an agreement." The 
claim, though made under the form of trespass, is substantially for 
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salvage ; and that can be only for what was actually saved from the wreck, 
and not from what might by possibility have been saved. The plaintiff, 
therefore, was entitled to recover as in case of salvage, on the value of the 
goods actually landed on the beach, in the situation in which it was, pro* 
scribed or tabooed, by the reputation, true or false, of a pestilential taint, 
which would have prevented their being brought up to the city, or sold to 
advantage on a desolate island, or removed, except at a great expense. 
These circumstances should be submitted to the jury for their con aid era* 
tion. 

The defendants are liable, as the actors in the work of destruction of 
the goods which had been landed — but will of course be protected by the 
City Council, which, acting with good motives, and under a great public 
alarm, gave the orders for destruction, which they honestly thought neces- 
sary to stay the plague, or prevent its spreading. But in doing so, they 
acted beyond their powers, and out of their jurisdiction ; and they, or 
their agents, are bound to make good the injury done to others, for what 
was deemed the public good. There is no principle more deeply founded 
in policy and justice, than that where the public service requires, or is 
supposed to require, the destruction of private property, compensation 
should be made to the owner, unless he is in default; and it would be safer 
to err iu giving too much, than too little, as has been done in this case. 

O'Nball, J. I agree that a new trial ought to be granted; but not 
because the plaintiff is entitled to recover, as a salvor in possession, the 
value of the whole cargo of the Amelia. 

A bailee, to recover in trespass, roust have a possession in fact, and not a 
right of possession resting on agreement. Such of the goods as the salvor 
had succeeded in landing on the beach, were in bis actual possession, 
and for the destruction or injury of them, he could maintain trespass. It 
may be, that the plaintiff might have maintained another form of action, 
for the injury to his rights , under the agreement with the agent of the 
consignees. 

# The City Council clearly had no right to destroy the cargo ; there was 
no such immediate and imminent danger of disease from it, as would have 
justified a private mau in destroying it ; and they had, beyond their local 
jurisdiction, no other or greater power. 

Yeadon $* Macbeth, foi the motion. Axson, City Attorney, and Dunkin, 
contra. 
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I0H9 GRAHAM VS. THE EXO*RB. AND LEGATEES OF SARAH J« ORAHAM, DEC'lJj 

To create a sole and separate estate for the wife, free from the control of her 
husband, there mast be a dear and distinct expression of that intention, in the deed 
or will creating the estate : it was therefore held that the following words in a 
will, viz : "I give, divise and bequeath to Mrs. Sarah Cooper, wife of George 
Cooper, Senr. all my personal property to her, and at her disposal at her death,-* 
did not create a sole and separate estate in Mrs. C, disposable by her wilt, whilst 
a married woman. 

The rights and powers of the wife to bind and dispose of her separate estate, 
considered. 

This was an appeal from the judgment of Mr. Justice Eaklb, at Wil- 
liamsburgh, rendered on a special verdict on a feigned issue.- 

The case is presented in the following opinion of the court; delivered by 

G/ianccllor DeSaussore. This was a feigned issue, to try the validity 
of a paper, purporting to be the last will of S. £. Graham, and the jury 
found the following special verdict : 

"We find that Rebecca Campbell, on the twelfth day of January, 1816/ 
duly made and executed her last will and testament, consisting of the fol- 
lowing clause, via : "I give, devise and bequeath to Mrs. Sarah Cooper, 
wife of George Cooper, Senr., all my personal property to her, and at her 
disposal at her death" That George Cooper, Senr./ and* one William 
Gibson, Jr., were named as executors of the said will. That the said 
Rebecca Campbell shortly afterwards departed this life, without altering 
or revoking the same. That the said George Cooper, Senr., departed this 
life about ten days after the death of the said Rebecca Campbell, not hav** 
ing proved the will of the said Rebecca Campbell, or qualified thereon* 
but the same was proved by the surviving executor, WHKara GrbsorJ. 
That shortly afterwards, the legatee, Sarah Cooper, took into her posses- 
sion all the property, and retained the same in bet possession until her 
intermarriage with John Graham, in the month of February, 1818 ; when 
the said John Gtabara took the slaves and other property into his posses- 
sion, and has retained the possession always since. We also find that the 
said Sarah Graham, during her coverture with the said John Graham, did, on 
the 13th day of June, 1834, duly make and execute her last will tfnd testament 
in writing, by which said last will and testament she disposed of all the said 
property to her relatives and others, giving to her husband, the said John 
Graham, a legacy of one hundred dollars ; and we have no evidence that 
her said husband knew of or assented to the execution of the said will ; and 
shortly afterwards departed this life, without altering or revoking the same. 
If the court should be of opinion from these tacts, that the said Sarah E« 

19 
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Graham could lawfully dispose of such property by last will and tes- 
tament, during her coverture, and without the knowledge and consent of 
her husband, John Graham, then we find for the defendants in appeal : 
otherwise, we find for the plaintiff in appeal." 

His Honor, the presiding judge, ordered that the poHea be delivered to 
the plaintiff. 

A motion is now made to reverse that order, on the ground that the 
pottca should have been ordered to be delivered to the defendants. 

The appeal has been fully and ably argued. 

Two questions are Jiade in the case, which require the decision of the 
court. First, whether the last will of Mrs. Rebecca Campbell gave a sole 
and separate estate to Mrs. Cooper 1 And second, whether Mrs. Cooper, 
afterwards Mrs. Graham, possessed, and duly exercised, the jus disponendi, 
over the property bequeathed to her 1 The words of the bequest to be 
construed, are, "I give, devise, and bequeath to Mrs. Sarah Cooper, wife 
of George Cooper, Senr., all my personal property to her, and at her dis- 
posal at ber death." 

By the common law, the personal estate of the wife, reduced to posses- 
sion, becomes the absolute estate of the husband. She may hold property 
to her sole and separate use, but this is an exception out of the rule. To 
create a sole and separate estate, free from the control of the husband, re- 
quires that there should be a clear and distinct expression of the intention 
of the grantor, to create such an estate, such a departure from the rule. 
Equivocal expressions are not sufficient. In the case we are considering, 
the words of the will are equivocal on this point. 

The bequest is to her. This gives an absolute estate in personal pro- 
perty, and she would have the absolute right to dispose of it, during her 
life, or at her death ; unless she were a married woman, and thus dis- 
qualified by law from exercising acts of ownership over it; in which 
case, ber being and her rights are blended with her husband's. The 
addition of the words, "at her disposal at her death," do not, of them- 
selves, add to or enlarge her interest in, or power over, the property 
thus previously bequeathed to her. If it had been intended to give her 
a sole and separate estate, free from the control of her husband, not sub- 
ject to his debts, and subject to her disposition by deed or will, it would 
have been easy to have made such provision ; and the law is so desirous 
to extend to the citizens the right of disposing of their property, ac- 
cording to their affections, wishes, and even caprices, that it will recog- 
nize and give effect to such departures from the general rule. It does, 
however, require, that the expression of such intent should be plaint ex- 
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plicit, and unequivocal ; else there will be a continual conflict, from the 
desire to raise up implications of an intention to give a sole and separate 
estate to the wife, from slight expressions, leading to unceasing litigation. 
We are therefore of opinion, that the provisions of the will in question, 
do not create a sole and separate estate in Mrs. Cooper, (afterwards Mrs. 
Graham,) disposable by her, whilst a married woman, in derogation 
of the marital rights. But the personal estate bequeathed, vested in her 
absolutely, and the marital rights of her husband, Mr. Graham, attached. 
If the will of Mrs. Campbell had beeu proved, and the personal pro- 
perty reduced into possession by Mr. Cooper, during his life, his mari- 
tal rights would have attached. But he died before these acts were 
done, and the property having afterwards come into the possession of 
Mrs. Cooper, was her absolute property, during her widowed state ;— 
and became the property of her secoud husband, Mr. Graham, on her 
marriage with him. Under this state of things, the jus disponendi was 
not in her ; and her execution of a testament, with all due formalities, 
without the consent of her husband, and to the prejudice of his marital 
rights, was a mere nullity. 

The decided cases shew the difficulties which environ the subject, and 
the perplexities arising from the attempt to give effect to the wishes of 
parties doubtfully expressed. The English cases are at variance with 
each other ; and our own equally so. In Thompson and Johnson, 4 Eq. 
Rep. 458, decided in 1814, and in McDonald and Crockett^ 2 McCord 
C. R. 130, decided in 1827, it will be seen how difficult it is to adjudicate 
steadily and uniformly on this subject ; and how important it is, to pre- 
vent an incessant litigation, to endeavor to lay down and adhere to some 
plain intelligible rule, which shall leave as little to inference as possible. 
I will venture to say, that it would be best to lay down the rule in this 
manner. That to create a sole and separate estate for the wife, exclu- 
sive of the control and debts of the husband, there must be a clear and 
distinct expression of that intention on the face of the deed, will, or other 
instrument creating the estate, and leaving nothing to mere inference; 
otherwise, the gift or bequest to be taken to belong absolutely to the 
wife, subject to the marital rights, and not disposable by her whilst a feme 
covert. And the court is of opinion, that there is no such clear disposi- 
tion to the separate use of the wife, in the case we are considering, so as 
to make it a disposable estate by her. The jus disponendi by the wife of 
a separate estate, where created, has been a vexed question, on which 
decisions of a conflicting character have been made. The whole subject 
of the rights and powers of the wife, to bind or dispose of her separate 



148 GRAHAM VS. EX'o*l8. &C. OF GRAHAM. 

estate, was brooght under discussion in the case of Ewing and Smith, de- 
ci^e4 in 1811, reported in the Equity Reports, 3d vol. 417. It is not ne- 
cessary, nor is it my intention, to go into an examination or application of 
Ujat case. It is sufficient to say, that a majority of the then Court of Ap- 
peals, (throe to two,) were for limiting the power of the wife to bfnd or 
dispose of her estate within the narrower limits, in concurrence with those 
cases, which were the straightest in that respect, and reversed the decree 
oi the Circuit Court. That it was a disputed doctrine, and a vexed ques- 
tion, is obvious, from the fact that soon after these decisions in South Caro- 
lina, the same question in substance came up in New York, before that 
great jurist Chancellor Kent, who decided differently from the Chancellor 
here, and in conformity with the decision of the Court of Appeals. But 
bis decision was reversed by the Supreme Court of Errors and Appeals 
in New York. 

The subject came up agaiu before the Court of Equity in Charleston, 
in ph$ case of The Trustees of Mrs. Ckampneys vs. The 'Executors of 
Qhampneys, in March and April, 1821, which is not reported. And in 
that case the then Court of Appeals, consisting of live judges, resolved 
unanimously to adhere to the principles laid down by the majority of the 
court in Evring and Smith. The two chancellors who had been in the 
minority in Evring and Smith, yielded their judgment to the majority of 
the court, and concurred in the judgment, that the doctrine might be set- 
tled, and litigation on this subject ended. . Whether the doctrine as to 
the jus disponendi may be considered finally settled by these decisions, 
cannot be known till the question comes up more distinctly and more 
insulated. 

It appears in the case of Frazier vs. Centre 5f Hall, 1 M'Cord's Ch. 
Rep. 270, that the late learned and acute Judge Nott, doubted (page 275) 
jf the question was finally settled in this State. He refers to Ewing and 
fSmiih, and the cases collected there, and to other English decisions, as 
well as to the decision of the Supreme Court of Errors and Appeals in 
New York,-— 17 Johnson's Rep. 548, Jaques vs. Methodist Church ; and 
expresses his concurrence with them, in the rule laid down by Lord 
Hardwicke in Grigby and Cox, 1 Ves. 517, to wit, "That where any 
thing is settled to the wife's sole and separate use, she is considered a 
feme sole; may appoint in what manner she pleases ; and unless the con* 
sent of the trustees be made necessary, there is no occasion for that." 

Whatever may be the ultimate judgment of this court, on these con- 
flicting opinions, it is unnecessary to decide now, as the court ia of opinion, 
that the will of Mrs. Campbell, bequeathing her personal property to Mrs. 
Cooper, did not bequeath an estate to her, clear of the marital rights and) 
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control, so distinctly and expressly, as to create a sole and separate estate, 
exempt from the debts and control of ber husband, or subject to the jus 
disponendu It is therefore adjudged that the order of Judge Earle be 
affirmed ; and that the postea be delivered to the plaintiff, John Graham. 

Gantt, Harper, Richardson, O'Neall, Butlkr, Evans, and John- 
ston, CC. and JJ. concurred. 

Punkm 8f King, for the motion. Petigru 8f Hunt, contra. 



TBS STATE VS. THE COMMISSIONERS OP CROSS ROADS FOR CHARLESTON NECK* 

Wragg square on Charleston Neck had been dedicated by the owners of the 
land to the public use as an open square. The defendants, as commissioners of 
roads on the Neck, erected a railing round the square, leaving gates at convenient 
intervals, and for this they were indicted as for a nuisance : held, that it was in- 
cumbent on the prosecution to shew that the act of the defendants violated the 
public uses of the square, which not having been done, the verdict against de- 
fendants was set aside and a new trial granted* 

Curia, per Johnston, C. Perhaps my opinion will be better under- 
stood by a statement of some circumstances shewing the origin of this 
cause. 

Charleston consists of two parts. The Southern, called the City, has 
been incorporated. The Northern, called the Neck, is governed by the 
general laws of the State, modified in a few special instances. 

The Neck includes Mazy ckbo rough, Wraggsborough, Cannonbo* 
rough, &c-, parcels which take their names from former owners of the 
soil. 

The land in Wraggsborough originally belonged to John Wragg. On 
his death, it vested in his distributees— and was afterwards laid out into 
town lots, intersected by streets, here called cross roads. 

Among others, an oblong square, called Wragg-square, was laid out, 
having Meeting-street along the western end, and Charlotte-street along 
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the southern side of it. Another street runs along its northern side. East 
of it lies a lot now the site of the second Presbyterian (or Flinn's) church. 
It is alledged by some that a street intervenes between the church lot and 
Wragg-square ; others contend that there is no such street, but that what 
is called a street, is, in fact, part of Wragg-square itself. Which of these 
statements is correct does not appear, nor does it seem necessary to 
inquire. 

The defendants, being the commissioners of roads for Charleston Neck, 
put up a railing, beginning at the church lot, and running by the lines of 
Charlotte street, Meeting-street, and the street North of Wragg-square, 
back again to the church lot: so as to enclose Wragg-square, if it bounds 
on the church lot, and to include with it the street between the square and 
the church lot, if there be a street there. There are five English gates 
at intervals along the railing. 

For this, an indictment containing two counts was preferred against 
them. The first alledges the existence of a street between the square and 
the church lot, aud that the railing obstructing it is a public nuisance. 
The second count is also for a public nuisance in enclosing Wragg-square, 
whatever its extent be. 

The cause was tried before Justice Evans, at May Term, 1834, and 
the defendants were found guilty on the second count There was no 
finding on the first. 

The circuit judge reports as follows : 

"It appeared from the evidence, that that part of Charleston Neck where 
the alledged offence was committed, formerly belonged to the heirs of John 
Wragg; and was laid off, when divided, into lots and streets. On the plats 
the spot was called Wragg-square. This square, it was contended, had 
been dedicated by the owners of the land to the public use. There was 
no doubt it had been so dedicated. 

"The second count involved the questions, for what uses had the heirs of 
Wragg dedicated this square to the public 1 and whether the commission- 
ers had any right to enclose it 1 

"The deed of partition, wheieby this dedication was made, was lost or 
mislaid. To prove its contents, Mr. Manigault and Major Wragg were 
examined, (particularly the latter,) who said it was the intention of the 
parties, of whom he was one, to convey it as an open square. He was not 
questioned as to the intention of the parties, but as to the contents of the 
deed, and spoke of the intention of the parties, as evidence of what the 
deed contaiued." 

The defendants now move for a new trial ; and in support of their mo- 
tion, file the following grounds : 
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1. Tbat there was not sufficient evidence before the court that tbe square 
called Wragg-square, was public property — so as to warrant an indict- 
ment for obstructing it. 

"Admitting it to be public property : 

"2. That his Honor erred in charging the jury, that cither Mr. Mani- 
gault or Major Wragg's evidence, was valid as to their private understand- 
ing and intentions, in executing a deed to the public, in conjunction with 
the numerous other heirs— whereas, it is respectfully submitted, that all 
they could be legally admitted to prove, was, that such a deed had exist- 
ed — the loss of it and the contents thereof, that the square had been con- 
veyed as an 'open square/ to the public — but no more. 

"3. That tbe very fact of conveying to the public, (supposing it ever to 
have been so conveyed,) as an 'open square/ authorized the commission- 
ers, so long as they did not build on it, but kept it open for public use, to 
rail it in, as all such squares were proved to be generally done ; inasmuch 
as it was in evidence, not only that it could not be rendered available for 
the purposes of a square, (as contra-distinguished from a common,) to the 
public, without such railing ; but that it had been, previous to the erection 
of the said railing, and would again become (should it be removed,) a pub- 
lic nuisance. 

"4. That land, dedicated to the public as a square, is, in contemplation 
of law, a highway — and the right of determining how it shall be used and 
laid out as such, or railed in, for the public good, is vested by law in the 
commissioners; and they are not indictable for any use to which they shall 
devote it, unless such use can be shewn to be inconsistent with the terms 
of the original grant, contrary to law, or a public nuisance — neither of 
which has been proved in the present case. 

"5. That the right of opening or closing up public roads or highways, 
and of deciding on the propriety of so doing, is fully vested in the com- 
missioners under the Act of 1810 ; and their decision as to the mode of 
opening or closing such highways, or as to what manner they shall be used, 
is conclusive on the point." 

All these grounds apply to the verdict on the second count in the indict- 
ment — and to that 1 shall confine myself. 

With respect to that ground which excepts to the evidence, my own 
opinion — and I speak only for myself— is this : 1 suppose the witnesses, in 
speaking of the intent with which the instrument was executed, were un- 
derstood to mean tbat it expressed that intent, and were therefore, in fact, 
testifying to the contents of the lost paper ; but they did not say what in- 
tent was expressed by the instrument. This, I think, they should have been 
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required to do ; the real inquiry being, not what intention the paitieS td 
the instrument entertained, but what they expressed in writing. 

To come now to the other grounds : 

The finding is that the inclosing of Wragg-square, by the defendants, 
with a railing and gates, is a public nuisance. 

A nuisance consists, I think, in the omission or cdmmission of an act 
whereby others are annoyed and their lights violated ; more briefly, it is 
the unlawful annoyance of others. There must be an annoyance as well 
as a wrong done — otherwise every wrong would be a nuisance. 

A violation of right must attend the annoyance, for if the law justifies 
the act no one has a right to say that he is annoyed by it. 1 do not mean 
that a person keeping strictly within his own rights, may safely annoy ano- 
ther ; for it is not lawful so to exercise our own rights as to destroy those 
of others — but I mean that if he annoys that other, in a matter to which 
he can lay no legal claim, the law will not regard it as an offence. I say 
this, not that it is necessary to the case, but to prevent misconstruction. 

The distinction between a public and a private nuisance, is that the for* 
mer invades the public, the latter private persons ; justice punishes the 
former by criminal prosecution — she redresses the injury arising from 
the latter by action. 

I will now inquire whether the defendants have been properly con* 
victed of a public nisance. I mean, does the evidence show that the 
defendants have unlawfully annoyed the public in the enjoyment of their 
rigtits? 

Whether the act of the defendants violated the rights of the public, 
must depend on what those rights were. 

According to the evidence, the square was dedicated for " an open 
square." What does it mean ? What is the use to be made* of an open 
square 1 

If there was evidence on the trial to shew what is meant by an open 
square, it has not been furnished to this court. It was the duty of the State 
to make out its case against the defendants ; this it has not done, unless it 
has shewn that the act of the defendants violated the public uses of the 
square ; and this it could not do without shewing what the uses were ; but 
of this there was no evidence, so far as I can see. The defendants have 
therefore been convicted without evidence. 

This is the ground, and the only ground, upon which I wish to be under- 
stood as relying in opposition to the verdict. This I feel very sure is te- 
nable. There are other views which have struck me with force. 

If in the absence of evidence we should be called upon to conclude 
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what were the purposes of the dedication, I would resort to two sources. 
Although there id no evidence of what the uses were, there is convin- 
cing evidence of what they were not ; whatever uses were intended, it 
is clear the square was not dedicated for a highway. There seems to 
have been a general impression at the trial, that if this square was de- 
dicated as " an open square," that gave a right to every citizen of access, 
at all points, on horseback, and with every description of carriage, as 
well as on foot, and to traverse it In every direction ; in short, that it 
was a common highway, in the moat extensive sense ; and the defend- 
ants themselves, yielding to this as incontrovertible, have, in some of their 
grounds, resorted to their official authority over highways, as a justifica- 
tion of their act. But there is one circumstance which, in my opinion, 
conclusively establishes that this piece of ground could not have been de- 
dicated to any such purposes. 

On three sides of the square, and adjoining it, it is conceded that cer- 
tain slips of land were dedicated for streets or highways. Was the square 
itself, which these streets enclosed, dedicated to the same purposes 1 
Then why in the dedication draw a distinction between the streets and 
the square ? Why not declare the whole to be one street 1 Of if an open 
square means a highway, why not include the streets with 'the square, 
and declare tbem all one open square ? 

Another source to which I would resort, would be known custom. In 
all the cities of this confederacy the custom as to their public squares, 
is to enclose and plant them, leaving gates for the access of the citizens. 
Of this we have instances in the city square of Charleston ; Washington, 
and other squares, in Philadelphia; the Park and Battery in New- York; 
and the common in Boston ; besides others. They afford air, prospect, 
and agreeable Walks for the health and recreation of the citizens. These, 
unless there be contradictory evidence, 1 take to be the purposes of 
Wragg-squdre. 

And here I might concede, that as the square is not a highway u the de- 
fendants, as commissioners of roads, had no official right to interfere with 
it. They bad no jurisdiction over any of the public property, but that 
specially confided to them by their commission. The Legislature might 
have extended their authority to it, or they might have created a sepa- 
rate commission for its regulation ; but hitherto they have not committed 
its superintendance to any officers whomsoever. The defendants must, 
therefore, answer for their act as for the act of private persons. 

But is it a public nuisance, for private persons to take a piece of ground 

in an unincorporated town, dedicated to the public for air, prospect, and 

walks, but as to which the public have taken no order, and erect a railing 

20 
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around it, with gates so as to obstruct neither air nor prospect, or the ac- 
cess of individuals ? If the rights of the public in Wragg-square are sucb 
as I have supposed, the defendants, so far from having deprived them of 
them, have helped them to them ; they have not annoyed them in the ex- 
ercise of them ; on the contrary, they have promoted their enjoyment of 
them. 

The act of the defendants was neither inconsistent with the public rights, 
nor has tbe public been,- nor can they, without a change of circumstances, 
be prejudiced by it. 

It has been suggested, however, that the public only have a right to de- 
clare the points of access for the enjoyment of this property— that they 
have not done so — and the defendants have done it without authority, and 
that there foie their act is unlawful. 

Does it follow that the act is a nuisance merely because it is unauthori- 
zed 1 Unless attended with prejudice to those entitled to enjoy the uses 
of the square, it is damnum absque injuria. 

The want of authority to do an act does not make it unlawful. To be 
so, it must be a violation of some right. 

The right of the public to regulate the means of enjoying the uses here 
is one thing ; the right to enjoy those uses is another. The defendants 
have violated neither. They have left the community the full enjoyment 
of Wragg-square, for all the purposes to which it was dedicated ; and as 
the public have made no regulations, they have violated none ; nor have 
they taken away their right to regulate. 

I will put a case. Suppose the legislature had established no commis- 
sioners or police for highways, but that highways, nevertheless, existed. 
That a right wDuld exist in the legislature to regulate them, is indubitable; 
that it would be an offence for an individual to obstruct them, no one will 
doubt ; but would it be unlawful for him, without authority, to mend them? 
Would it be an offence for him to do any act on them which did not de- 
stroy the use of them ? 

If the legislature had appointed commissioners to make regulations 
here, and the defendants had done an act inconsistent with the regula- 
tions, they might be punished for that, according to the nature of their 
offence. But here, no order could be disobeyed, simply because none 
ever existed. 

If officers had been appointed for the purposes I have supposed, and 
the defendants had taken their functions into their hands, they might have 
been punished for the usurpation. But that offence runs very wide of a 
nuisanee — for I apprehend, as the law now stands, it would be no nuisance, 
for iustance, in a citizen to repair a public road. 
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The defendants have left the community access to the square, which is 
all they had a right to, in order to the enjoyment of the square itself. They 
bave done more — they have actually prevented the introduction of nui- 
sances upon the square. This does appear to me to put their act far be- 
yond the pale of criminal offences. 

But as I said before, 1 rest my opinion that a new trial should be order* 
ed, upon the ground that the rights of the public were not shewn by evi- 
dence. It might be that the dedication was of a square to be planted and 
enclosed entirely, and kept for air and prospect only, without any right of 
access — in which case the defendants have done less than they might law- 
fully have done. 

It is my opinion that the motion to set the verdict aside should be grant- 
ed — and that a new trial should be ordered. 

DeSausbure, Gtantt, Butler, O'Neall, Richardson, C. and JJ. con- 
curred. 

J. H. Smith and Petigru, for the motion. 
Smith, Attorney General, contra. 



BLUM VS. BELLA TORRE. 

A purchaser at auctiop may set off against the auctioneer a debt due him by 
the owner of the goods ; or the purchaser may make payment to the owner, 
aod this would be a good defence against the auctioneer. The auctioneer might 
have refused to deliver the goods until the price was paid, on account of his 
lien for expenses, commissions, &c, but having delivered them, he has parted 
with his lien. 
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JAMES TUOMFSOJT AND WIFE, EXECUTOR AND EXECUTRIX QF JOHN M. MUA+ 

RAT, VS. J. W. SCHMIDT. 

Id an actioo by the representatives of a trustee, to whom the property in ques- 
tion had been conveyed, against a purchaser at sheriff's sale, under an execution 
against the grantor, the grantor is a competent witness for the defendant to im- 
peach the deed : he has no interest, either legal or equitable, in the result of the 
suit: And a daughter of the grantor, to whom he had conveyed other property 
at the same tirce, is also a competent witness for the same purpose. 

An executor may assent to a legacy within the nine months allowed by law 
for the payment of debts. 

When, by the terms of a will, a legacy is given after the payment of debts, the 
executor may assent to it before the debts are paid. 

The jury may infer the assent of an executor to a legacy to his wife, from 
the fact of the executor's having sold the property. 

Before Mr, Justice Butler, at Charleston, January Term, 1836. 

The presiding Judge reported the case as follows : 

" Trover for negro Neptune. 

This case has been once before the Court of Appeals ; but as it assum- 
ed somewhat a different character from what it did on the former trial, I 
will repeat the case. 

Plaintiff claimed under a bill of sale from Richard Connolly, dated 
23d September, 1S26, and recorded 17th January, 1827. This paper 
conveys the negro to John M. Murray, in trust for the sole and separate 
use of his wife, who was the daughter of Connolly, Murray died in 
April, 1&29, having executed his will, in which he appoints his wife sole 
executrix. 

The will gives the property to Mrs. Murray during her life; at ber 
death, should he survive her, to his infant son Michael Murray; and should 
the mother survive the son, to ber absolutely. So that Mrs. Murray was 
sole legatee for life certainly, and should her son die before she dies, she 
will be the entire owner of the property. Mrs. Murray qualified on the 
will, the day of Murray's death, and in November, 1829, married Thomp- 
son, the plaintiff. At the time Thompson married the widow, Neptune 
did not go into his possession. Connolly seemed to have had possession 
of him at that time. Connolly and his son-in-law quarrelled soon after 
the marriage. Thompson went to the bouse of Connolly and took the 
negro into his possession ; as Connolly said, by force. Thompson certain- 
ly got possession of Neptune. He put him in the hands of Mr. Lance, 
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to sell htm. Lance was examined, and said thai in March, 1830, Thomp- 
son brought the negro to him, and requested him to sell him. That be 
offered him for sale publicly, and Mr. Wagner became the purchaser. 
Wagner took the negro home, and kept him for three months. Under- 
standing that there was some dispute about the title, he returned him. 
The sheriff immediately levied on him, and sold him to defendant on the 
8th June, 1830, under an execution in favor of defendant agaimt Connolly % 
for $300. This fi. fa. was on a confession of judgment, founded on a 
note, of same date of the judgment. The defendant proved by Connolly, 
that the defendant had been the family physician of Connolly from 1826 
till the note was given, and that the note was given to liquidate the medi- 
cal account. Defendant had his books in court, and offered them for 
inspection* Neptune remained in defendant's possession until January, 
1835, when Thompson, by some means, got possession of him. He lodg- 
ed him in jail for safe keeping, and directed the gaoler not to lock him 
op, but to give him the liberty of the yard. Defendant en same day lodg- 
ed a detainer. The plaintiff never afterwards applied for the negro, be- 
cause he was told by the gaoler, the negro could not be delivered up on 
his demand, if made* On the 23d February, 1835, the action was com- 
menced. On the 5th March, the negro escaped from goal, and is now 
understood to be in defendant's possession. 

With a view to avoid the statute of limitations, and to show that plain- 
tiffs claimed Neptune, as executor of Murray's will, they produced in evi- 
dence, fi. fa. against Thompson and wife, as executor and executrix of 
Murray, lodged February, 1831. There is yet a balance due on d. fa. of 
950. The judgment was rendered on a bond of $1666. Samuel Seyle 
proved that he held a bond and mortgage, executed to the Fellowship 
Society, by Jane Muiray and Richard Connolly, as guardian of Michael 
Murray, to secure the payment of $2000, bond and mortgage, dated 13th 
July, 1829. The circumstances under which the bond and mortgage were 
given, will appear from the following extracts of proceedings in Eqoity. 

Bill £1ed by Michael Murray, a minor, by his prockein amy, Richard 
Connolly, against Jane T. Murray, 13tb May, 1829. The bill states that 
John M. Murray died, leaving considerable property— particularly a three 
story brick house on Sooth Bay, valued at $5000, a wooden house in 
King-street, valued at $1500, some personal property, a negro girl, valued 
at $300. (From the inventory, the estate was valued at $7088.) By the 
will, filed as an exhibit, the property, both real and persona], is given by 
the testator to Jane, his wife, for life, and to complainant after ber death, 
should he survive her. That Jane was appointed sole executrix, and 
qualified. That power is given in the will to sell personal estate to pay 
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debts, and if that is not sufficient, then to sell tbe real estate. Tbat per- 
sonal estate is insufficient, consisting principally of a negro girl, valued 
at $300. The only considerable debt due to Samuel Saylor, of $1400, 
for which the three story brick house is mortgaged. That executrix can 
rent the house for $500 annually. If a loan could be effected, the rent of 
the house would pay off Saylor's debt. The bill states that executrix can- 
not effect a loan, as she has only a life estate. Prayer of bill is, that the 
court, by a decree, will authorize complainant to join said Jane in a mort- 
gage for said loan. 

The answer admits the facts, and expresses her assent and wish, that 
the house should be mortgaged for the loan. 

The Commissioner's report states, that he had consulted Mrs. Jane 
Murray. That $480 have been expended in repairing the house — that 
rent is equal to $500 a year — which, although exclusively defendant's, 
(Jane's,) as tenant for life, under the will of her husband, she desires to 
be appropriated for the relief of the real estate. The surplus of the loanj 
say about $200, which will make up the $2000, it is her intention to ex- 
pend in replenishing the stock in trade left by her late husband, (it seems 
Murray had a store.) That she is anxious to preserve tbe stock in the 
store, for the support of herself and child ; that the girl she has, she wishes 
to retain for family purposes. If the personal property is preserved, de- 
fendant will be able to meet the demands of all the creditors of her hus- 
band, except the mortgagee, and that a loan cannot be effected without 
ihe person entitled in remainder joins in the mortgage. The report re- 
commends that Connolly, as guardian of the remainder-man, may be 
authorized to join the defendant in a mortgage, to obtain the loan of 
$2000. Report confirmed. 

The loan was accordingly obtained, and Mrs. Murray, during her widow- 
hood, and Thompson, after his marriage with her, have been in the entire 
possession and enjoyment of the real property, and stock in trade, pur- 
chased by Mrs. Murray, with the surplus of $200. 

It is, perhaps, necessary that I should state, before I notice the legal 
positions which I took and maintained before the jury, that Richard Con- 
nolly, and his daughter, to whom he gave three negroes, by a bill of sale, 
of same date with that of Neptune, were examined as witnesses. The 
.purpose of the testimony, was to show that the deed by Connolly to Mur- 
ray, in trust for his wife, was fraudulent. Other witnesses were examined 
to the same point, on both sides ; and if it be necessary, their testimony 
jean be referred to in my notes, and in the report of Judge Earle, which 
I send up with my report. I thought Connolly a competent witness to im- 
peach the deed in a contest between third persons. What legal interest 
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had be to support defendant's title? Whatever interest be had in the 
negro, has been sold to pay bis debt. The defendant purchased at sheriff's 
sale, and was bound by the principle of caveat emptor. If he bought noth- 
ing, he gets nothing; and the money he paid will be regarded as paid on 
the oldest execution in the office. 

I do not exactly understand the precise objection to Mrs. Murray's testi- 
mony. I cannot perceive her interest But upon the question of fraud, 
I was rather with the plaintiff, and concurred pretty much with the posi- 
tion laid down by Judge Earle, in the former trial. 

The true question in this case, is on the statute of limitations. Was 
Thompson in possession of Neptune, befoie defendant purchased him at 
sheriff's sale? and if he were, in what character did he have possession 
of him? Did be take him as legatee, or executor of Murray's will? He 
could certainly have elected to take the negro as legatee. My opinion 
was, that the facts and law both sustained the position that he took the 
negro as legatee. It was certainly competent for him to have done so. 1 
must here tefer to my opinion, delivered in the Court of Appeals, for my 
reasons and the general principles on which 1 rely. Murray's estate, at 
the time of his death, exclusive of this negro, was valued at something 
over $7000. The exact amount of debts did not appear. The most satis- 
factory testimony on that part of the case, is the proceedings in Chancery, 
referred to above. The amount of debt was small, compared with the 
value of the estate. When Thompson married Mrs. Murray, how was 
she holding the property ? It seems to me, by the proceedings in Equity 
she had assented to her legacy, and should be regarded as holding the 
property as legatee under the will. She had repaired a bouse, and bad 
made arrangements to pay all the debts, and was in the enjoyment of the 
rents and profits of the houses ; and selling goods in one of them — goods 
purchased by money borrowed on mortgage. It is said th,at a debt of $50 
is yet due on au old judgment. That could not prevent her from making 
her election. Indeed, she could have made her election at auy time, in 
my opinion, if she had chosen to have done so. If she did not make her 
election then, has she done so yet? Are Thompson and his wife, holding 
the houses, and receiving the rents and profits of them, as executors, or in 
their own right as legatees ? I think it cannot be maintained, that, because 
there is yet a small debt due, they are still holding the property as execu- 
tors. It would be against the fact, and the implication of law. 

" The assent of an executor to his own legacy, may be either expressed 
or implied. Such election may be implied from his language or conduct. 
If he say he will have it according to the will, that amounts to assent to 
have it as legatee. So if a term be devised to the executor for life, and 
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afterwards to B, if he say that 'B will have it after him, that will imply 
that he took as legatee. So if by deed, reciting that he has a term fof 
years, by devise, he grants it over; or if he takes the profits of it to his* 
own use; or if he do up the tenements at bis own expense. All these 
indicate an asseut to the legacy." — Toller, 345. Now, has not Mrs. Mur* 
ray nearly done all these things before her marriage % And if she has 
taken one part of the estate, as legatee, she should be regarded as taking 
the whole of it in the same right ; or rather, Thompson should be. "An 
assent to take part as residuary legatee, is an assent to take the whole re- 
sidue in the same character.'* — Toller, 345. When Thompson took the 
negro into his possession, before sheriff's sale, he should be regarded as 
taking him as legatee j and if so, he is barred by the statute. Thompson 
sold the negro to Wagner, without pretending to do so as executor of 
Murray. He sold his interest absolutely. If it should be decided that 
plaintiff was legatee; the minor's interest in remainder will be unim- 
paired. 

The jury found for the defendant. 

Will of John M. Murray. 
"I desire that my personal estate be immediately sold after my decease, 
and out of the moneys arising therefrom, all my just debts and funeral 
expenses be paid; and should tbwt prove insufficient for the above purpose, 
then I desire that my executrix, hereinafter named, may sell my real es- 
tate, to wit : my three story brick house on South Bay, the lot of land 
and premises thereunto belonging, as also, my two story wooden house, 
now occupied by me As a dwelling house and grocery store, at the lower 
end of King-street, ana out of the moneys arising therefrom, pay and 
satisfy such of my debts as shall remain unpaid out of the sales of my 
personal estate. After payment of my just debts and funeral expenses, I 
give to my beloved wife, Jane M. Murray, my real and personal estate, 
which may remain after ike payment of my just debts as aforesaid, for and 
during her natural life; and after her decease, I give the same to my son, 
Michael Murray, an infant, to him and his heirs forever ; but should my said 
son Michael die before his mother, then I desire that my estate, both real 
and personal, should vest in my wife and her heirs, executors, adminis- 
trators and assigns, forever. And lastly, I do constitute and appoint ray 
said wife, executrix of this ny last will and testament, hereby revoking 
all wills by me heretofore made. In testimony whereof, I have here- 
unto set rny hand, and affixed my seal, this 18th day of April, 1829. 

JOHN M. MURRAY. [L. S.] 
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Signed, sealed, published and declared, as and for the last will and testa- 
thent of the above John M. Murray, in the presence of us, Joseph Dough- 
erty, John Bryan, Stevens Pemy." 

Grounds of Appeal. 

1. That the objections to the competency of Richard donrtolly and Mrt. 
Murray, as witnesses, on behalf of defendant, ought to have been sus- 
tained, they being interested to defeat plaintiffs's action. 

2. That his Honor erred in point of law, in bis charge to the jury, id 
stating that an executor, residuary legatee, could assent to his legacy be- 
fore payment of debts, and could make his election to take as legatee* 
within nine months, whereas it is respectfully submitted the law is other* 
wise. 

3. That his Honor erred in charging the jury, that the rights of th6 
minor, as remainder-man, could not be effected by a verdict for defendant 
in this case ; whereas it is submitted, that the subject of this suit being 
perishable property, a recovery of the value of the negro, converted by 
defendant, would better secure the minor's interest. 

4. Because there was no evidence of an actual assent by plaintins, to 
take as legatee, and none could be inferred or presumed, inasmuch as 
testator directed his personal estate to be sold by his executrix, for pay 
merit of his debts, and a large amount of debts still remain unpaid. 

5. Because his Honor stated to the jury, that the attempt of the hus- 
band of executrix, (made within twelve months from testator's decease,) 
to sell the negro to Wagner, was an election to take as legatee, whereas 
such act was necessary on his part, as executor, to fulfil the direction of 
the will to sell the personal estate for payment of debts ; and in point of 
law, the goods of testator do not vest in the husband of an executrix, and 
if he take them, they are applicable to the trust to which they were sub* 
ject in the hands of the wife. 

6. Because the title to the negro in dispute was clearly proved to be In 
Mrs. Thompson as executrix of Murray, the said negro not having been 
specifically bequeathed to her, but she being by the will, expressly made 
residuary legatee of a life estate, (her son, still a minor, being remainder- 
man,) only of what should remain after payment of debts, and the debts of 
the estate being not yet paid — and the verdict should, therefore, have been 
for the plaintiffs, the action in this case, having been brought within five 
years from the conversion by defendant. 

7. Because the verdict was, in other respects, contrary to law and evi- 
dence. 

Wm. Lance, plaintiffs'* Attorney. 
21 
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Chancellor Johnston. The competency of Connolly, and of Mrs. EH* 
zabeth Murray, is questioned by the first ground of appeal. 

Connolly, on the 23d of September, 1826, for the consideration of 100 dol- 
lars, conveyed Neptune, the subject of this suit, together with another slave 
named Jim, to John M. Murray,' 'for the special use and benefit of Jane Mur- 
iay," (daughter of Connolly, and wife of the said John M. Murray,) "and 
the heirs of her body." On the same day, Connolly, by a separate bill of 
sale, and in consideration of 150 dollars, conveyed three other slaves, Ned, 
Ellen, and Peggy, to his other daughter, then Elizabeth Connolly, now 
Elizabeth Murray. 

John M. Murray died in April, 1329, leaving a testament, of which he 
appointed his wife sole executrix ; and she intermarried with her co-plain- 
tiff, Thompson, in November of the same year. 

Thompson, in March, 1830, having probably for the first time obtained 
possession of Neptune, delivered him to Lance to sell him ; and Lance 
sold him accordingly to Wagner, with whom he remained about three 
months ; when understanding that the title was questionable, Wagner re- 
turned him. 

The Sheriff immediately levied on him, as Connolly's property, under 
&Ji. ja. in favor of the defendant, Schmidt, against Connolly ; and on the 
8th of June, 1830, Bold him to the defendant. 

On the 23d of Feb. IS 35, the plaintiffs brought this action, laying claim 

to the slave Neptune, as the personal representatives of John M. Murray. 

On the trial, the defendant undertook to shew that Connolly's bill of 

sale to Murray, for Neptune, was fraudulent ; and to that point examined 

Connolly and Elizabeth Murray. 

The question is, whether they were competent to give that testimony. 
The objection to Connolly's competency is stated to be, that should 
Neptune be recovered from the defendant, the credit for the purchase 
money will be taken off his execution, and Connolly will become again 
liable to its operation ; or that if the credit still remains on the execution, 
the defendant may resort to Connolly for the purchase money, as for so 
much paid for him on a consideration which has failed ; and that Connolly 
is, therefore, interested to ward off this liability, by giving such testimony 
as will prevent the defendant from losing the suit. 

But it seems to be forgotten, that the defendant did not purchase from 
Connolly, but from the sheriff, who sold only such title, better or worse, 
as Connolly bad. There was no warranty on the part of Connolly. He 
was no party to the sale, nor otherwise privy to it, than that the law au- 
thorized the sheriff to cut him off from afterwards claiming the property 
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sold. So that the defendant is bound by the principle of caveat emptor ; 
and in case of losing the property, can, in law, neither resort to Connolly 
for the purchase money, nor claim to have the credit taken off bis execu- 
tion, so as to restore its operation. 

The case in New. Reports, mentioned by Phillips, (1 PhiL 52, 3; 2 New. 
Rep. 381,) and relied on by the plaintiff's counsel, does not make Con- 
nolly incompetent. I have not had an opportunity to consult the reporter, 
but the case, as represented by Phillips, was this : Goods in possession of 
A, were levied on by tbe sheriff for the debt of B. On a suit brought by 
A against tbe sheriff for the levy, and tried before a sale by the sheriff, B 
was held to be incompetent to prove the goods to be bis, and not A's. 
Tbe distinction between that case and this, is, that before sale, the debtor 
has an interest to make the goods liable for his debts ; after sale, bis in- 
terest is gone. 

He who objects to the competency of a witness on the score of interest, 
must prove his interest. We have seen that there is in Connolly no legal 
liability dependant on this suit The authorities generally lay it down, 
that an interest, to be disqualifying, must be a legal interest. But my 
opinion is, that a witness is incompetent if he has an interest, whether 
that interest is legal or equitable, provided the interest be immediate, that 
is, not dependant on a contingency. An interest is no less capable of 
producing bias in the witness, (which is the ground of disqualification) 
because it is an equitable one. If, therefore, the defendant could, on be- 
ing defeated here, reach Connolly in Equity, Connolly would be incompe- 
tent. But if Schmidt would, in case of defeat, have any equity against 
Connolly, it must depend on something not yet shewn. This case is 
clearly distinguishable from the Hamburgh cases, as every one will at 
first glance perceive. 

The objection against Elizabeth Murray's competency, is, that if the 
defendant loses Neptune, the price credited on his execution will be ^here- 
by withdrawn, and the execution may be levied on the three slaves which 
Connolly conveyed to this witness ; and that she is interested to avert a 
recovery attended with such consequences. But . we have already seen 
that the credit will not be withdrawn, even if the defendant is defeated 

here. * 

Before 1 consider other grounds of appeal, I will briefly state tbe rea- 
sons upon which I concurred in the judgment of this court at the last term, 
ordering a new trial. 

The plaintiffs sued as executors of John M. Murray, styling Mrs, 
Thompson executrix, and Mr. Thompson executor, in her right. 



164 THOMPSON VS. SCHMIDT. 

According to the proof, Thompson had reduced the slave into posses- 
, sion, after his marriage with the executrix ; (and bad even made an in- 
effectual sale of him) before the defendant's conversion. 

The defendant relied on the Act of limitations. The circuit judge 
charged the jury, that if the property in the chattel converted was in the 
plaintiffs, as executors, in virtue of Mrs. Thompson's executorship, the 
^plaintiffs could not be barred under five years ; on account of the saving 
in the Act in favor of Jhnmes cooertes ; which, {he instructed them) ap- 
plied as well Xofemmes coverte* sustaining the character of trustees, and 
filing in a representative right, as to those who sued in their own right. 

My opinion was, that the circuit judge was clearly right in holding that 
the representative character of ajemme coverte would not throw her out 
of the pale of the saving in the Act. That although the character of a 
trustee is representative, the trustee's title to the subject matter of the 
trust, is a legal one purely. The legal property is in the trustee. That 
when zfemme coverte executrix sues for the estate's propeity, she sues 
for her own property ; and that it is a mere confusion of ideas, to con* 
sider that her trusteeship has any thing to do with the matter, beyond con- 
ferring the title to the property on her. And that unless the fact of being 
a trustee converts afemme coverte into a femme sole, she falls within the 
v very words of the saving clause, £nd not only so, but every reason lead- 
ing the legislatuie to protect married women against the bar of the statute 
in respect to their individual property or rights, would apply as regards 
fiduciary property or rights held by them ; with this addition, that giving 
this security in relation to the latter, is a benefit to the ceslique trusts, who 
< are often subjected to disabilities themselves. 

But I thought the charge was wrong in another respect. 1 thought that 
as the wife's right to the property was a legal right, so was the husband's. 
That it was a common marital right, in exercising which he might sue for 
property outstanding, joining her in the action, and assuming that charac- 
ter for both, which alone entitled her to the property. (2 T. R. 477.) But 
that the property once reduced into his possession, became to all intents 
and purposes, in law 9 h\a private property ; although he must answer for it in 
equity. That for a conversion of such property once reduced into his pos- 
sess ion, (although trust property) the joinder of the wife was unnecessary ; 
and that therefore neither he nor she could claim the saving exception in 
the Act. Just as one who unnecessarily sues as executor, when he may 
sue in his individual right, is responsible for costs, from which he would 
be exempt, if it were necessary for him to sue in bis representative cha- 
racter. 
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I am still of the same opiuion. And ibis expression of it will shew that 
I considered the question, whether Mr. and Mrs. Thompson, or either of 
them, had, as executors, assented to her legacy in the slave Neptune, whol- 
ly immaterial. For granting they had not assented, and that Thompson 
still held as executor, (I say Thompson alone, for as I argued in Spann and 
Stewart, coverture merged the wife, although a trustee,) they were never- 
theless liable to be barred under five years. If I had considered the ques- 
tion of assent to this legacy to be the turning point in the case, on the 
former trial, I should have acquiesced in the verdict, believing that that 
question is one of fact and not of law. 

But now the case comes up under other circumstances* The facts of 
the case have been submitted to a jury, with instructions that they were at 
liberty to infer an assent from them. And the appellants now maintain 
the position, that for certain reasons stated in their grounds of appeal, the 
executors could not assent. 

The second ground of appeal maintains that an executor cannot assent 
to a legacy within nine months. The appellants are supposed to refer to 
that Act of the legislature which protects executors from being sued for 
the period just mentioned. But as the Act was intended for the protection 
-of executors, they may surely waive its benefits. An executor may not 
be sued for a legacy within nine months, but he may deliver it without 
being sued. The authorities are clear that an executor may, even before 
probate, assent to a legacy ; surely then, he can do so at any time after- 
wards. (Toller, 46.) 

The same ground of appeal asserts, that when, by the terms of the will, 
the legacy is given after the payment of debts, the executor cannot assent 
until the debts are paid. There seems to be nothing to distinguish such a 
legacy from any other. By law, whether the will says so or not, no legacy 
is deliverable until the debts are paid. But what follows ? The executor 
may if he please, deliver. He does so at his peril. As between the exe- 
cutor and the legatee the assent is valid. If creditors are injured, they 
may, in case the executor is irresponsible, pursue the legacy in the hands 
of the legatee. 

But here it is not a creditor who raises the objection, but the executor 
comes to complain of his own act. 

That an executor can assent, is matter of law. Whether these executors 
did or did not assent, was a fact for the consideration of the jury, and I 
see nothing to induce me to say they found it without evidence. 

1 do not understand the proposition laid down by the court, and de- 
scribed in the 5th ground of appeal, to have been laid down as matter of 
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law ; but that the fact of selling to Wagner was pointed oat as one from 
which the jury might infer an assent to the, legacy. 

With respect to tbe rights of the remainder-man, it is too clear that he 
is not legally affected by the verdict, to admit of a doubt. 

My view on that ground relating to the Act of limitations, has been al- 
ready stated. 

My opinion, on the whole, is, that the motion should be dismissed. 

DeSacssure, Harprr, Eahle, Evans and Richardson, CC. and JJ., 
concurred. 

Lance Sf YecuUm, for motion. Smith, Attorney General, contra* 
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* THE TREASURERS VS. JAMES MUNDAT AND OTHERS. 

By the Act of 1795 (2 Faust, 9,) the sureties to the official bond of a shethT 
are liable ooly each for his equal portion of the penalty. The judgment on the 
bond should conform to the legal liabilities of the parties — and therefore a 
joint judgment against a sheriff's sureties for the penalty of the bond, was or- 
dered to be so amended as to express the sums for which the sureties are several- 
ly liable. 

The form of a judgment against a sheriff and his securities, prescribed. 

Before Earle, J. at Edgefield, Fall Term, 1835. 

The presiding judge reported the case as follows : 
" A large number of judgments had been obtained against the defendants, 
as sureties of Thurmond, a former sheriff. The judgments, I suppose, had 
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been entered up either for the whole amount of the penalty, or for the sum 
actually due to each plaintiff. Munday's proportion of the entire sum of the 
recovery would be 32,857 — but he had left the State without paying it, and 
suits are instituted to recover the amount where he now lives — and he ap- 
prehends being made liable for the entire sum recovered on all the judg- 
ments. A motion was made on his behalf to amend the judgments by 
writing in each case the precise sum for which he would be legally an- 
swerable." 

His Honor refused the motion, and the defendant appealed, and now 
renews it before this court. 

4 

Pope, for the motion. Bauskett 5f Wardlaw, contra. 

Curia, per Johnson, C. The Act of 1795, 2 Faust, 9, expressly de- 
clares that the sureties of a sheriff for the faithful discharge of his duties, 
" shall be severally held and deemed liable each for his equal part of the 
whole sum in which the bond is given, (the said sum to be divided into as 
many equal parts as there shall be sureties in the said bond,) and no more 
than such equal part shall, in any court, be recoverable of or from any 
one of the said sureties." In form, therefore, the penalty of the bond is 
joint and common, both to the sheriff and his sureties, and is forfeited by 
a breach of the condition ; and in The Treasurers v. Bates, 2 Bail. 374, it 
is said that the judgment ought to be for the whole penalty against them 
jointly — and that certainly conforms to the form of the bond, and is there- 
fore correct. But according to the terms of the Act, although the sheriff 
is liable for the whole penalty, the sureties are only liable severally for 
their equal portions of the penalty ; and as the execution must follow the 
judgment, it strikes me very forcibly that if the judgment is thus framed, 
without mare, there would be equal difficulty in giving effect to the Act, 
as the sheriff would have no guide by which to apportion the penalty 
amongst the sureties ; and the case of the party, at whose instance this 
application is made, furnishes, perhaps, the best illustration that the judg- 
ment should show the extent of their legal liability. He, it is said, has 
removed to Alabama — and I am not aware of any mode in which he could 
avail himseif of the provisions of the Act, if an action should be brought 
on the judgment there. In The Treasurers v. Bates, it is said care must 
be taken in the enforcement of the judgment that no one security shall 
be charged with more than his equal portion of the penalty, and there is 
no doubt that on the payment of his portion of the penalty by any one, sat- 
isfaction would be ordered to be entered as to him— and that might be an 
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adequate remedy if the judgments were necessarily to be enforced here ; 
and it struck me on the argument that the whole difficulty would be re- 
medied by requiring the plaintiff to endorse on the execution the amount 
of the portion of the penalty for which each of the sureties were liable, 
with directions to the sheriff* to collect no more from each. But the plain- 
tiff is not obliged to sue out his execution, and that course would afford 
Ho protection against an action on the judgment iu another State, The 
judgment of a court of competent jurisdiction constitutes the law of the 
case, and no other court except such as exercise a supervising control over 
it, can review it. Besides this, the very object of the judgment is to as- 
certain the legal liabilities of the defendant; and no judgment can be cor- 
rect, which does not id terms clearly express it. Judgments on penal 
bonds conditioned for the payment of mdney, has been referred to as an 
example to the contrary, on which, by an Act of the legislature, the plain- 
tiff is required to endorse the amount due according to the condition, on 
the back of the execution : but the analogy does not appear to me to be 
perfect ; for in these cases, according to the common law, ihe whole pen- 
alty was forfeited by a breach of the condition, and the defendant could 
only be relieved against it in Equity ; and the Act of the Legislature was 
only intended to supersede the necessity of resorting to that Court. But 
here the very Act which prescribes the form and the penalty of the bond, 
fixes the extent of the liability of the sureties. 

If in actions on penal bonds, conditioned for the payment of money, the 
plaintiff should embody in his judgment and execution, the substance of 
what he is required to endorse on the execution, they would not be incon- 
gruous or irregular; and whilst the Legislature was providing for that 
case, this would, perhaps, have been the most appropriate remedy. In 
the case under consideration, the Legislature has not provided the form 
of the remedy, and it falls directly under the general power of the court 
to regulate its own practice ; and whilst we take care that the plaintiff 
suffers no wrong or inconvenience, it ought not to expose the defendant to 
a liability not authorized by law; and this I think may be done consist- 
ently with the case of the Treasurers v. Bates, and the most fastidious no- 
tions of special pleading. 

• By a breach of the condition of the bond, the penalty becomes forfeit- 
ed, and the sheriff himself is legally liable for the whole amount, and so 
are the sureties jointly, and a joint judgment against them, for the amount, 
is not only according to the form of the bond, but strictly according to its 
legal effect : but the Act provides that the sureties shall be liable several- 
ly only fur their equal portions of the penalty, and it is only required to 

express this in the judgment, to show the whole extent of the legal liabil- 

22 
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ities of all the parties. This may be conveniently expressed in a form 
something like the following, viz : " Therefore it is considered that (the 
plaintiff) do recover against the said (the defendants, the sheriff and his sure- 
ties,) his said debt of (the penalty of the bond.) That is to sav, that the 
said (the plaintiff) do recover against the sheriff the said sum of (the pen- 
alty of the bond,) and against the said (the sureties) severally each the 
sum of (their equal portions of the penalty,) being their several equal 
portions of the said sum of (the penalty) agreeably to the form of the Act 
of Assembly, in .such case made and provided/' And when the judgment 
is against one or more of the sureties only, the judgment should, in like 
manner, express the amount for which be or they are liable. It is there- 
fore ordered, that the defendant's motion to amend the judgment, be grant- 
ed, and that the same be amended conformably to this opinion. 

Gantt, Butler, O'Neall, Johnston, DeSaussurk, CC. and JJ. con- 
curred. 



JACOB DAVIS VS. ISAAC A R LEDGE, ADMINISTRATOR OF JAMES ARLEDOE, 

DECEA8ED. 

The books of account of a merchant or shop-keeper, are not liable to seizure 
under a warrant of distress for rent : they come within the spirit of the princi- ' 
pie of law which exempts the utensils of a tradesman, the books of a scholar, 
&c; besides, as choses in action they are not the subject of levy and sale. 

The maxim ex dolo malo non oritur actio, considered in its application to pro- 
mises of indemnity. 

The distinction between promises of indemnity which are, and which are not, 
void, is this — if the act agreed to be done is known at the time to be a trespass, 
an express promise to indemnify would be illegal and void ; but if it was not 
known at the time to be a trespass, the promise of indemnity is good and valid. 
And therefore, where the plaintiff, on a promise of indemnity by defendant, and 
acting as his bailiff and agent, levied a distress warrant for rent, on the books of 
account of a tenant, and delivered them to the defendant, and the tenant for this 
afterwards brought his action against the plaintiff, and recovered : Held, that 
the promise of indemnity was valid, and that the plaintiff was entitled to recover 
the damages and costs incurred by him. 
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Before Mr. Justice Gantt, at Fairfield, Fall Term, 1835. 

The following opinion of the Appeal Court presents the facts of the 
case, and the question arising thereon. 

Curia, per Earle, J. The question presented for the consideration 
of this court, arises on the motion for a non-suit ; and the ground assumed 
on behalf of the defendant, is, that the plaintiff is not entitled to recover, 
because the act undertaken to be performed by the plaintiff*, was against 
law, and therefore, that the undertaking of the defendant's testator to in- 
demnify the plaintiff* against the consequences of the act, being founded 
on an illegal consideration, was nudum pactum and void. The plaintiff*, 
in the transaction out of which the contract to indemnify arose, acted as 
the bailiff and servant of the defendant's intestate. At the instance of 
the latter, he levied a distress warrant on the books of account of Adams, 
the tenant, and placed them in the hands of the landlord, who retained 
them in his possession, to the damage of Adams, without, pretending to 
proceed according to the Acts regulating distresses for rent. For this 
irregularity, both in the levy and in the subsequent proceedings, Adams 
brought his separate actions against Davis, the bailiff, and Arledge, the 
landlord. There was a recovery against Davis, and he now seeks to en- 
force his remedy, on the undertaking to indemnify. This is resisted, on 
the ground that he undertook what was unlawful, and no action can arise 
out of such an agreement. 

The general principle is not to be disputed, that a contract or agree- 
ment which is founded on illegal consideration, which requires the per- 
formance of any act which is criminal in itself, or contra bono* mores, is 
void, and cannot be enforced. Was the act of the plaintiff*, in distraining 
the books of account of the tenant, of such a character 1 We think it 
was not It may be conceded, that in point of strict law, the books of 
account were not liable to seizure a_8 a distress, without impairing the 
right of the plaintiff to recover. A majority of the Court is of opinion, 
that the books were not liable to seizure. And as this proposition was 
somewhat controverted at the argument, it may not be amiss to set forth 
the ground of this determination. 

All personal chattels are liable to distress, unless they fall within some 
of the exemptions allowed. And books of account do fall, perhaps, with- 
in the strict technical meaning of personal chattels. Yet it is held, that 
" no man can be distrained for rent, by the utensils of his trade, as the axe 
of the carpenter, the books of the scholar, the materials for making cloth 
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£n a weaver'** shop ; for there the law protects, under a presumption that 
without them, the tenant could neither be useful to others, nor gain a live- 
lihood for himself.'' Bac. Abr, Tit. Distress ; and cites Co. Lit. 47, who 
fully sustains the proposition. The books of account of a merchant, tra- 
der, or shop-keeper, come within the scope and spirit, within the reasons, 
if not the letter, of this exemption. They are indispensable to the prose- 
cution of his business, as his implements of tra4e, without which be 
could not only not collect his dues, but would be subjected to the hazard 
of heavy losses, by being deprived of the means of prosecuting suits for 
the recovery of them. But there is a more conclusive reason why they 
are not liable to seizure. However, in the origin of the common law rem- 
edy of distress, it was considered only in the light of a pledge, for the 
ultimate security of the rent in arrear, or rather for the performance of 
the feudal services, it has long since leased to be regarded in that light; 
and it is now become, by numerous statutes, merely a summary mode of 
enforcing the payment of rent, by sale of the tenant's effects. Now, 
books of account are not susceptible of this process. There is no provir 
sion in any known statute, by which they can he appraised, sold, or as- 
signed to the landlord. And indeed, they are not goods and chattels, in 
the ordinary sense of the word ; but merely evidences of debt, choses in 
action, which we think have never been held liable to distress for rent, 
any more than to be taken in execution. 

The plaintiff, it is urged, was a lawful constable, a sworn officer of the 
law, bound to know his duty; and in distraining the books he violated his 
duty, and is not entitled to the benefit of the indemnity. I do not perceive 
that there is any difference in principle, admitting the premises, between 
this and the common case of indemnifying a sheriff for taking goods under 
execution. If the sheriff, under an execution against A, take the goods 
of B, it is an unlawful act; a trespass for which he is liable. But if the 
plaintiff in execution point out the goods as belonging to A, and direct 
the levy, and promise to indemnify the sheriff, it is good. Such was the 
case of Arundel vs. Gardner, Cro. Car. 652. So here the landlord point- 
ed out the books, and directed them to be seized, and after their seizure, 
took them into his own possession, promising to save the bailiff harmless. 
Indeed, it may well be questioned, whether the Tmilifl did stand in the 
relation of a public officer. I shall not discuss the question, whether any 
other than a constable may make distress. It is clear that be is not oblig- 
ed to obey the mandate of the landlord. And I think he is rather to be 
regarded as the agent of the landlord than a public officer. And in this 
point of view, I think it cannot be doubted, that if he obeyed the instruc- 
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tions of the landlord in making the levy, on his promise to indemnify, he 
must recover. And to this point is the case of Attain vs. Onland, 2 Johns. 
Ca. in Error, 52, where the plaintiff was the servant of the defendant, and 
at his command, under a promise to indemnify him, had entered the locus 
in quo, which the defendant declared to be his own, but which turned out 
to be the close of another, who recovered in trespass against the plaintiff. 
And it was held, that the promise of the defendant to save harmless, was 
founded ou good consideration, and the plaintiff was allowed to recover 
against him. It is even held, that if one request another to enter B's 
land, and in his name, to drive out the beasts, and impound them, and 
promise to save harmless, this is a good assumpsit, although the act is 
tortious. Button vs. Winch, Winch Rep. 49, cited in Com. on Con. 31. 
Such also was the case of the Inn-keeper who detained in custody, as a 
prisoner, for one night, one B, whom the defendant alledged he had arrest- 
ed on a commission of rebellion, on the promise of the latter to save him 
harmless, which was held good. 1 Vin. Abr. 299, P. L. 27. Each of 
these cases could only have proceeded on the ground, that the person em- 
ployed was misled by some misrepresentation of the person making the 
request, which disguised or concealed the unlawfulness of the act. For 
I apprehend, no agreement to indemnify would avail a person, whether 
acting officially or otherwise, in doing what he knew to be an unlawful 
act. And the case of Blackct vs. Crist op, is an illustration of this princi- 
ple. That was debt on the bond of the defendant, to appear and prose- 
cute, &c. and to save harmless the plaintiff, who was sheriff. And the case 
turned on the question, whether by the statute, the sheriff had authority 
to take such a bond. And it was held that he had. And by Powull, J, 
that where the sheriff takes a bond or promise, to keep him harmless, in the 
doing of a lawful act, the bond or promise is good ; but if it be in the 
doing of that which be ought not to do, the bond or promise is void, and 
against law. The general principle is well stated by Lord Mansfield, in 
Holman vs. Johnson, Cowp. 341. " The principle of public policy is this, 
ex dolo malo, non oritur actio. No court will lend its aid to a man who 
founds his action upon an immoral or illegal act If, from the plaintiff's 
own stating, or otherwise, the cause of action appear to arise ex turpi 
causa, or the transgression of a positive law of the country, then the court 
says he has no right to be assisted." Is the act performed here by the 
plaintiff, of that description % It is certainly not malum in se t nor is it a 
transgression of a positive statutory enactment : As to its morality, it is 
indifferent ; and as to its legality, it may well be supposed the plaintiff 
was not informed. On a careful review of all the cases, I am disposed to 
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come to the conclusion expressed by Ch. J. Spenser, in Coventry vs. 
Barton, 17 Johns. Rep. If2. The defendant was overseer of the high- 
ways, and the plaintiff was assessed to work in his district, and under his 
direction. In obedience to his orders, and under his promise that he would 
see, them out, or indemnify them, the plaintiff and others pulled down a 
turnpike gate that stood across the way; for which, suits were brought, 
and recoveries had, against those who removed the gate, and among them, 
against the plaintiff. In an action by the plaintiff against the defendant, 
on the promise to indemnify, the Ch. J. remarks, " I have no hesitation in 
saying, it is a true and just distinction, between promises of indemnity 
which are, and those which are not, void, that if the act directed or agreed 
to be done, is known at the time to be a trespass, an express promise to 
indemnify, would bo illegal and void. But if it was not known at the 
time to be a trespass, the promise of indemnity is a good and valid pro- 
mise." Considering the subordinate capacity in which the .plaintiff. acted, 
as the mere agent or servant of the defendant, whose warrant he was 
executing, under his own personal superintendence, obeying his directions, 
and placing the articles in his hands, I think he has shown enough to satis- 
fy us, that he was not aware he was doing wrong ; and t hat th e defendant 
ought to bear the consequences, of the act. 
The motion is dismissed. 

Harper, Johnston, DeSaussure, Richardson, Butler, O'Neall, and 
Evans, CC. and JJ. concurred. 

Clarke 8f McDowell, for the motion. 
Pearson, contra. 



COLUMBIA, JULY, 1836. 175 



9 

\ 

SEABORN RANDALL VS. ROBERT M. HOLS HN BAKE. 

In an action of slander for words imputing perjury, an affidavit of defendant, 
on which an indictment had been preferred, and which had been made so long 
before as to be barred by the statute of limitations, charging the plaint iff with 
the same perjury set out in the declaration, is admissible in evidence, as proof 
of the repetition of the same words in a different form, and with more delibera- 
tion— aod to show the quo animo they were published. 

In an action for words imputing one crime, the defendant, under the general 
issue, will not be allowed to prove that the plaintiff had been guilty of another 
crime, even of the same nature. 

Before Eable, J. at Edgefield, Fall Term, 1835. 

Case for words — plea, general issue — verdict for plaintiff, $500. The 
defendant gave notice of appeal, and of his intention to move the Appeal 
Court for a non suit, and failing therein, for a new trial. On the argu- 
ment, the grounds for a non suit were not insisted on. The grounds for 
a new trial, and the facts connected with them, will be understood from 
the following opinion of the couit. 

r 

Curia, per Earle, J. In the argument here, the grounds taken for the 
non suit have not been discussed — and the supposed .defect in the plaintiff's 
pleadings has not been brought to the view of this court. 1 shall consider 
the grounds for a new trial, supposing the application for non suit waived. 
The first objection to the verdict is, that the pi esiding judge admitted in ev- 
idence, on the part of the plaintiff, an affidavit made by the defendant, charg- 
ing the plaintiff with the same perjury which is imputed by the words set 
out in the declaration, on which an indictment was actually preferred. It 
seems to have been long and well settled, that the plaintiff, after proving 
the words laid in the declaration, may give in evidence other words not 
actionable, to show malice in the defendant ; also, actionable words spoken 
after action brought : Miller v. Kerr, 2 M'C. 285. And it is laid down by 
Mr. Starkie in his treatise on evidence, as the result of the later cases, — 
" For the purpose of proving malice, it seems* that any acts or words, used 
by the defendant, tending to prove a malignant intention toward the plain- 
tiff, are admissible in evidence, although the words so given in evidence, 
be in themselves actionable, and are not specified in the declaration, and 
although they were spoken subsequently to the words declared on." With* 
out yielding an unqualified assent to this proposition, in the broad terms in 
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which it is laid down, I think I may venture to say, that it is well enough 
settled, that the plaintiff, after proof of the words a£ laid, may sustain the 
allegation of malice, and show the quo animo they were published, by 
proving that the defendant made the charge the foundation of a criminal 
prosecution. It is true, that for this the plaintiff cannot recover damages 
in the action for words — but it is pregnant evidence of the malice with 
which the words were uttered. In the case at bar, it is shown that 
the affidavit had been made so long as to be barred, considering it as the 
foundation of an action for slander merely. It seems to me, however, to 
amount only to proof of the repetition of the same words, in a different 
form and with more deliberation. The case of Tate v. Humphrey, 1S08, 
reported in a note to Finnerty v. Tipper, 2 Camp. R. 72, is directly on the 
point. It was an action for words imputing perjury. To show the quo 
animo, the plaintiff offered in evidence a bill of indictment, which had been 
subsequently preferred by the defendant against him, and which the grand 
jury returned ignoramus. The defendant's counsel objected that this was 
the subject of an action for malicious prosecution. But Graham, B. re- 
ceived it as evidence to prove the malicious intent with which the words 
were spoken ; and on an application to set aside the verdict, the judges 
were of opinion that the evidence had been properly admitted. The 
ground of this decision was approved of by Sir James Mansfield, who 
lemarked that the case was rightly decided, " inasmuch as the circum- 
stance of preferring the indictment was there proved to hIiow the malice, 
and the indictment itself merely repeated the words for which the action 
Was brought," which I have already stated to be the true ground of its 
admissibility. I think, however, in cases of this kind, that the other ac- 
tionable words which may be offered in evidence, merely to show malice, 
whether spoken or contained in an affidavit, should relate to the same spe- 
cies of crime, should impute a similar charge to that set forth in the words 
contained in the declaration, so as not to allow a plaintiff, on a declara- 
tion for words imputing perjury, to introduce other words, or an affidavit, 
charging him with larceny, highway robbery, or murder. Such a form 
of proceeding would indeed be a mere trap for the defendant, who would 
never know what he might be called on to establish — and might have 
damages assessed against him for words not set out, without being allow- 
ed an opportunity to prove their truth. The affidavit 'here is free from 
that objection, for it imputes the same perjury ; and although it was not 
subsequent to the words spoken, yet it seems to be immaterial whether 
before or after— for as evidence of malice, it is neither more nor less con- 
clusive in the one case than in the other. The court is of opinion that the 
evidence was properly received. 
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The next ground for a new trial is, that the defendant wad not allowed 
to prove that the plaintiff had sworn falsely, on another occasion, in ren- 
deiingan excuse for not attending muster. I apprehend it can hardly be 
necessary to discuss this question at the present day. By the practice of 
the courts in England, and in this State, the utmost latitude of defence is 
allowed in actions of slander — greater than I should be disposed to allow 
if the question were rta integra, The defendant may justify and prove 
the plaintiff guilty of the crime imputed to him. If he be afraid to hazard 
that course, he may, under the general issue, (as from a masked battery,) 
prove, in mitigation of damages, facts and circumstances, going to show 
a ground of suspicion and belief. He may prove that the plaintiff was 
generally reported and suspected to be guilty of the crime imputed to 
him ; and he may prove that the plaintiff is a person of geneial bad char* 
acter ; and although he may not have committed that particular crime, 
yet he is not entitled to damages. This, in all conscience, ought to satisfy 
the most voracious appetite for defamation. To allow the defendant, in 
an action for words imputing one crime, and under the general issue, 
which simply denies the speaking, to prove that the plaintiff had been 
guilty of any other crime, even of the same nature, would be to deliver 
the plaintiff bound, hand and foot, to his adversary. It would render nu- 
gatory all the forms of practice and pleading, which experience has found 
necessary for the investigation of truth and to promote the end of justice ; 
for the plaintiff never could know what hidden transactions the indus- 
trious malice of his adversary might be prepared to drag into light. This 
question was made in Sawyer v. Eif&rt, 2 N. and M'C. 571 ; and, says 
Mr. Justice Nott — " The evidence of a particular crime was properly 
rejected. A person cannot be supposed prepared to answer evidence of 
any particular offence. Besides, the fact that a man has committed one 
crime, does not furnish any excuse for a person, maliciously and without 
any cause of suspicion, to charge him with another." 

The evidence here was properly rejected, and the motion for a new 
trial is refused. 

Gantt, Richardson, Harper, Butler, Evans, Johnston, Johnson, 
and DbSaussure, CC. and JJ. concurred. O'Neall, J. absent at the 
argument. 

Wardlatc $ WarcUatc, for the motion. BamkeU, contra. 
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OLIVER TOWLES, SHERIFF, VS. HENRY C. TURNER. 

Where the purchaser of a negro at Sheriff's, sale was permitted to take pos- 
session and carry the negro home with him, without the price, held that the 
contract of sale was complete, and that it was not rescinded by the Sheriff after- 
wards receiving the negro back for the purpose of a re-sale, at the risk of the 
first purchaser. 

An action may be brought against a purchaser at Sheriff's sale, by either the 
Sheriff or the defendant in executioo,^according to circumstances: if the pur- 
chase money be coming to the defendant in the execution, the action may be 
brought by either him or the Sheriff; but if no part of the money is receivable 
\>y the defendant in execution, the action must be in the name of the Sheriff. 

The misrepresentations of a debtor whose property is sold, as to the value o' 
the property, when no part of the purchase money will be coming to him, will 
not vitiate the sale. 

Tried before Mr. Justice Earle, at Edgefield, Fall Ten*, 1835. 

The following opinion of the Appeal Court presents the fapts of the) 
case and the questions arising on them. 

Chancellor Johnston. The case is, that the plaintiff, having in his office 
an execution against one Corley, levied it on a female slave, which he pro- 
ceeded to sell. While the plaintiff was engaged in the sale, Corley was 
employed in grossly misrepresenting the qualities of the slave to the de- 
fendant, who thereupon bic| the sum of 326 dollars, (a sum not equal to 
the execution,) at which bid she was knocked off to him. There was no 
proof that the plaintiff knew of any defects in the slave, or assented to 
Corley's misrepresentations. 

The defendant did not pay down the price, but was, nevertheless, per- 
mitted to take possession of the negro, which he carried home. On his 
way, he said to one travelling with him "here is a negro 1 have been buy- 
Jog to-day." 

Discovering, that night, that the negro was unsound, he brought her 
back the next day and offered her to the plaintiff, telling him he would not 
keep her; that if he had to pay for her, he would rather do it withouf 
her than with her ; and requesting him to take her and make his money 
out of her. The plaintiff replied, if he re-sold, it must be at the defend- 
ant's risk : whereupqn the negro being delivered to him, he re-sold her at 
the defendant's risk. At the second sale she brought but an inconsidera- 
ble part of the sum at which the defendant had bought. 

The defendant refusing to pay up the difference between the first and 
second sale, the plaintiff brought this action, in which he counts separate- 
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ly, for the price bid at the first sale, and for the difference between the first 
and second. 

The jury found for the plaintiff the price bid by the defendant, deduct- 
ing the proceeds of the second sale. 
The questions before us are : 

1st. Whether the first sale was completed, and if so, whether it was not 
rescinded by the plaintiff. 

2d. Whether the action should not have been in the name of Corley 
the defendant in the execution. 

3d. Whether the misrepresentations of Corley did not vitiate the Sher- 
iff's sale to the defendant. 

The two first questions seem free from difficulty. The slave was ac- 
tually put into the defendant's possession, after he bid her off, and he 
declared, as be cafried her home, be had bought her. As no money was 
paid, it may be that the Sheriff might have insisted that the delivery was 
conditional ; but surely the purchaser was not at liberty to take any such 
ground. In a delivery upon condition of after payment, the condition is 
plainly for the benefit of the vendor only. To permit the vendee to take 
advantage of his own non-performance of the condition, would be no bet- 
ter than to allow it as a good argument for him, that he is not bound for 
the price because he has not paid it. 

The fact of delivery has been found by the jury* That completed the 
contract of sale, and bound the defendant as a purchaser. 

If the Sheriff re-accepted the slave, as a recision of the contract, clear- 
ly he has no cause of action. But it appears be refused to take back the 
property, but upon terms. The terms were that he should re-sell at the 
defendant's risk. This was no recision, but on the contrary, an affirma- 
tion, of the first contract of sale. 

Where a Sheriff sells, but, on account of the purchaser's failure to pay 
the price, does not deliver the property, he may, under the Act of the 
Legislature, re-sell at the purchaser's risk. Here he makes the re-sale as 
Sheriff, notwithstanding the first sale is not rescinded. But this is so, 
merely by virtue of the statutory provision. 

But the Act does not apply to a case where the Sheriff delivers the 
property. The delivery vests the property in the purchaser, and if the 
purchaser re delivers to be resold, (the Sheriff not consenting to rescind,) 
the Sheriff does not make the second sale- in bis official character, or by 
virtue of any power which it confers, but as the agent of the first purcha- 
ser, and by virtue of the authority he has conferred. The Sheriff may still 
Insist on the original sale : the only consequence of the second sale is that 
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the Sheriff mast give credit on the first for the amount raised by the se- 
cond. 

The second question seems to have received the proper answer from 
the circuit judge. When an auctioneer sells, it has been determined that 
an action for the purchase money may be maintained either by the auc- 
tioneer or his principal. If Corley was entitled to the whole of the pur- 
chase money, so that the Sheriff sold as his agent only, the action might 
have been brought either by the Sheriff or Corley : and in that case it may 
be conceded that the same defence might be made to the Sheriff's action 
as to Corley's. But it appears that the defendant's bid fell short of the 
execution under which the sale was made : so that no part of the price 
was receivable by Corley. Having no right to the money, it would be a 
palpable absurdity that he should have a right to sue for and recover it. 

The third question was the only one seriously argued here. The ques- 
tion is, whether the misrepresentations of a debtor, whose property is sold 
by a Sheriff, will vitiate the Sheriff's sale for fraud. 

The sale in question was made by the Sheriff, not by Corleyi It is not 
denied that the rule at Sheriff's sale is, caveat emptor. What is the effect 
of that rule, if it is not that the purchaser must take notice that the 
Sheriff warrants nothing, and that the purchaser must, therefore, enquire 
for himself] The Sheriff did not direct the defendant to enquire of Cor- 
ley. When he did so, the enquiry was his own, not the Sheriff's— for his 
own benefit, not the Sheriff's. As between the Sheriff and himself, it was 
at his peril upon what information he acted ; and if he chose to depend on 
the statement of one not authorized to make any, he must abide the con- 
sequences. His mistake is certainly no ground to deprive the execution 
creditor of his money. 

The proposition is certainly true, that fraud will vitiate any contract. 
But then, it is very material always to enquire who are the parties to the 
contract, and who perpetrated the fraud. If the perpetrator of the fraud 
was no party to the contract, but a third person, without authority to treat 
for the parties, they are not responsible for his fraud. 

The immediate parties to the sale in question, were the Sheriff and 
the defendant. But it is said the Sheriff made the sale as agent for the 
parties to the execution, and that his contract may be avoided for the 
fraud of his principals. 

For myself, 1 would admit that the Sheriff was the agent of the parties 
to the execution. Upon which principle, a Sheriff's memorandum is con- 
sidered as a memorandum of the parties, and takes a sale out of the 
statute. But then,, it must be considered that this is an agency created by 
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law, and not a voluntary agency ; and that it is an agency for persons hav- 
ing several and opposing, not joint, interests. 

The agent is constituted by both, parties to the execution ; the law de- 
clares the rule by which he is to proceed ; and neither of the constitu- 
ents, their interests and rights being opposite, can, without the concurrence 
of the other, vary the agent's powers, or control the terms of his contracts 
as fixed by law. It is not like the case of co-partner principals, where 
each has an entire dominion over the subject matter of the agency. 

It may be that if boih parties to an execution combine in wilfully mis- 
representing property to be sold by their agent, the &herif£ the sale will 
not be enforced, although made under proclamation, caveat emptor ; for 
undoubtedly, no form of contract will authorize fraud. 

The supposition that Corley *s misrepresentations can be set up against 
the Sheriff's sale, proceeds on the notion that theie was but one con- 
tract ; which appears to me a mistaken view. I think there were two 
contracts. Surely there may be two contracts built on the same transac- 
tion. May not a debtor or creditor say to a by-stander at a Sheriff's sale, 
"If you will bid for this property, although the Sheriff will not warrant 
either its soundness or its title, I will warrant both ;" find if he bids on 
this, has he no right to hold the person making the proposition to his con- 
tract to indemnify 7 Here is a contract in addition to that of the Sheriff. 
Both contracts are good, although both relating to the same auction, but 
each differs from the other in its terms. 

In the present case, 1 think there were two contracts. One made with 
the Sheriff, in purchasing from hi.n under the terms caveat emptor. The 
other with Corley, in which the purchaser placed reliance on his repre- 
sentations. These contracts should be kept separate. The Sheriff should 
have the benefit of the one made by himself, without reference to any 
other terms than those upon which he made it As to the other, the pur- 
chaser's recourse should be upon Corley, whom he trusted, and who de- 
ceived him. 

This view, if correct, frees the case from the operation of the maxim 
that no one shall be permitted to take a benefit under a contract infected 
with fraud, although the fraud be that of a third person. The Sheriff does 
not claim under the contract made by Corley, which is infected ; but un- 
der the one made by himself, which is free from ail just inputations. 

If the misrepresentations of debtors are to vitiate Sheriff's sales of 
their property, I would ask, what Sheriff can ever make an effectual sale, 
if the debtor be disposed to frustrate him 1 The debtor has only to make 
some exaggerated representation, upon which the purchaser, (who may 
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be bis friend,) may found a defence. And this operation may be repeated, 
toties quoties, at every succeeding sale. What creditor can ever collect 
bis money upon these terms / 

The case of Herbemont v. Sharp, quoted at bar, might, at first view, 
seem to support the defence set up here. That case is very questionable. 
But to give it its utmost operation, it differs from this in two particulars, 
and the more important one is, that the sale, in that case, was of land, 
for which no title was executed to the purchaser. In this case the sale 
was of personalty, which was delivered — which delivery, of itself, trans- 
ferred the title to the purchaser. There the contract was executory— 
here it was executed. My opinion on the whole is, that the motion 
should be refused. 

Evans, Johnson, Gantt, Butler, C. and JJ. concurred. O'Neall, 
J. absent at the argument. DeSaussure and Harpeb, CC. dissented. 

Richardson, J. The facts of the case are placed beyond dispute \ 
Corley, the owner of the negro sold by the sheriff, committed a fraud 
upon Turner, the purchaser. And the principle of law is equally clear, 
that the fraud would have destroyed the contract of sale if it had 
been made by Corley himself. But inasmuch as the negro was sold by 
the sheriff, under an execution against Corley, it is urged that the fraud 
of Corley cannot vitiate the sale by the sheriff; because, in sheriff's sales, 
there is no implied warranty, either of title to the thing sold, or its sound* 
ness. In such cases, " caveat emptor" is the law maxim. The purchaser 

must take care of himself, (Thayer $• Sturgis v. Sheriff' of 2 Bay/ 

169. Moore v. Aiken, 2 Hill, 403) 

But does this rule apply to cases of fraud committed in the contract of 
sale 1 The answer is plain j fraud may vitiate any contract. 

It is rejoined, that Corley, not the sheiiff, committed the fraud; and the 
sale by the officer who sells under a compulsory process of law, is not to 
be destroyed by any other fraud than his own. 

Upon this rejoinder the decision of the court must turn. We have there- 
fore to enquire into the extent of the rule of "caveat emptor." Does it 
exclude an implied warranty against frauds in sheriff's sales ? 

The same rule applies to all sales, if there is no warranty of title or 
Of soundness in the goods sold. But that rule which is so general in the 
common law, does not assist a fraud, nor render it inoperative in any 
case. 

That fraud vitiates contracts is a universal principle of jurisprudence i 
because, against fraud, covin and deceit, men cannot be guarded by any 
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rules of law, or habits of caution. In the case before us, if ihe sheriff 
had conspired with Corley, the fraud must have invalidated the sale : " ca- 
veat emptor" could not have made it binding upon Turner. 

The true question then, presents itself — is the fraud of Corley as ef- 
fectual in destroying the sale, as if the sheriff had joined in the fraud 1 

But, the law is clear, that a fraud by the owner or his agent, is the 
same thing in law— either vitiates contracts, (4 Term R. 66 : Doe v. Mar, 
Harr. 161.) 

Let us suppose that there had been a balance of money, after paying 
the execution of Corley, and that he had brought suit in his own name 
for such balance ; roust he not have been estopped by his own fraud ? 
He could not take advantage of his own wrongful act. 

The only difficulty, if any, is then to prove this postulate. Is the she- 
riff the agent of the defendant as well as of the plaintiff, in compulsory 
sales, made by the sheriff under executions of fi, fa ? If he is such an 
agent, the fraud of Corley destroys the sale of the negro, and Turner 
must gain his case. In principle or reason, it would be enough to say, 
that the fraud of Corley was for selfish ends ; he gained money by the 
deceit. 

But, all salesmen — as factors, auctioneers, clerks, &c., have been adjud? 
ged the agents of their principals — and their fraudulent acts, and those 
of their owners, equally vitiate contracts of sale ; (Harr. 165 ; Doc. & 
Stu. c. 45.) and why not sheriffs? I ask. That they are the agents of both 
parties, is, indeed, scarcely brought into discussion : and the only reply is, 
that the doctrine of "caveat emptor" applies to sheriff's sales. 

But, permit me to repeat, that the same rule may apply to any sale, by 
such terms of sale being made known. The most express condition of 
"caveat emptor" being the condition of a sale, would not cure a fraud in 
either party. At common law, " caveat emptor" is the general rule, in the 
sales of chattels-— and excludes the implied warranty of soundness. And 
yet, if there be any fraud or deceit, the purchaser may avoid the contract; 
fraud still vitiates it. 

It is supposed that it would be inconvenient and bad policy, to allow 
any act of the owner to invalidate the sheriff's sales. But, would it not 
be much worse to suffer him to practice frauds under the letter of a rule, 
which is for his benefit — and thus pervert the object of the rule itself? 

Let us illustrate the universal effect of fraud, by a very opposite class, 
of cases. 

At common law, by buying goods in " market overte," the purchaser 
obtains title against the owner, although the vendor had no right to sell. 
In such cases, the owner, not the purchaser, musj take care, at his peril. 
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that bis chattels shall not be sold in open market by any person. But 
sales, by fraud or covin in the purchaser, constitute the exception to this 
- general rule of convenience and policy. (See 2 lnstit. p. 703. Doc. & 
Stu. c. 47.) Both rules are good in the proper place, are consistent with 
each other : but both are intended to prevent frauds ; and neither must be 
so applied as to defeat its own object. 

Another part of the argument is, that the contract was completed by 
Turner's taking possession — and therefore he cannot set up such a de- 
fence. 

True, the sale was completed. By the decision in the case of Moore 
v. Aiken, 2 Hill, 403, the sale was completed, even without possession 
or titles tendered, and the purchase money demandable by the sheriff in 
virtue of the public sales, and his entry of it, even for lands. 

But in a question of fraud, this can make no difference : fraud vitiates 
all contracts, not merely inchoate contracts. Adopt and confirm a contract 
as you will, yet a fraud, when discovered, may destroy it. Legal solem- 
nities make no difference, but to render satisfactory proof of the fraud 
more difficult: but being once proven, it arrests the contract at any stage, 
and ipso facto nullifies it. 

But, beyond all reasoning, where the policy of two rules or opinions is 

set in opposition, adjudged cases should point out the proper decision; 

. " ttart decisis" affords the convenient and safe rule for our guidance : and 

we should not change the established principle, nor accommodate it to 

the exigency of a questionable policy. 

Let us now, then, look to adjudged cases, for the effect of frauds in she- 
riff's sales, although committed by the party whose property has been sold 
under the compulsory process of a fi. fa. 

In the case of Herbemont v. Sharp, 2 M'C. 264, decided by the unani- 
mous opinion of the Constitutional Court of Appeals, we have, in every 
principle,* the precise case now before us. Sharp's land was sold by the 
sheriff under *Ji.fa. Herbemont bid it off, but refused to take titles or 
pay the purchase money, upon two grounds. 1st. That be had not re- 
ceived titles. 2nd. That Sharp's title was defective, and he had fraudu- 
lently directed the sale of lands not his own. 

Upon these facts, Herbemont refused to enter satisfaction on the judg- 
ment : (he was the plaintiff on the execution :) and the whole court sup- 
ported the defence, and dismissed the rule against him-— which, let it be 
remarked, bad been made absolute, by the judge in the circuit court. 

Now, 1 ask, where is the distinction between that case and the one now 

before us 1 
In the former, the defective title of Sharp constituted the objection 
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made by Herbemont — which is altogether nugatory ; the rule of " caveat 
tmptor" forbids such a defence. But, the sale was knowingly and fraudu- 
lently directed by Sharp* and the ftetud constituted the true defence, 
precisely as in Turner's case. But how much stronger is the frand set 
np by Turner ! 

It may be said Ilerbemont's case was merely upon a rule to show cause: 
bat the rule had been made absolute 1 , and the question was the same as 
in the present case. Shall payment be made upon the bid of the pur- 
chaser 1 And the codrt decided, that it could not be enforced upon strict 
legal principles. , 

It may be said, the argument of the court turned upon the ground, 
that the sale had not been completed by the titles of the sheriff; but titles 
nad been rejected by Herbemont as well as Turner — and both refused 
payment, on the ground of fraud by the defendant. 

As to the momentary possession of Turner, before he discovered the* 
fraud, and which, until the money was paid, was the possession of the she- 
riff, it can mike no difference in a question of fraud. 

If we wanted a decision that the contract of sale was complete and 
final, without sheriff's titles, we have it expressly so adjudicated in the 
case of Moore v. Aiken, £ Hill, 40£; and in the same case, that a de- 
fective title constitutes no valid objection against sheriff's* sales ; which 
last position illustrates satisfactorily, what I have before said, that the 
decision* in Herbemont's case stands upon the single ground of fraud, com- 
mitted too by the defendant, owner of the property sold by the sheriff; 
which is the ground of Turner's defence. 

Herbemont's case and Turner's are, then, identical. In the former, 
the rule bad been made absolute by the circuit judge, and it could not 
therefore have been set aside, unless upon essential principles of law. 
But it was done, and the same principles equally support the claims of 
'Turner for a new trial. 

Wardlaw $• Wardlaw, for appellant. BauskeU, contra. 
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THE STATE VS. ALEXANDER MOOTT. 

An indictment for retailing without license, which charged that defendant 
"did sell and retail one quart of rum to a certain W. A., the said defendant 
then and there not having a license to sell and retail spirituous liquors,'* &c. 
held, to be sufficiently descriptive of the offence. 

The Acts of 1801 and 1784, in relation to retailing, are to be construed in 
pari materia, and the latter is unrepealed, except as to the penalty. 

A single act of selling, unexplained, is a violation of the Acts prohibiting the 
retailing of spirituous liquors. 

Before Mr. Justice Evans, at Fairfield, April Term, 1836. 

The indictment charges that the defendant sold to an individual named, 
a certain quantity of spirituous liquors. 
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The evidence was by a single witness, that he saw the defendant sell, 
to the person named in the indictment, the spirituous liquors. 

The presiding Judge charged the jury, that a single act of retailing, 
unexplained, was sufficient to authorize the conviction of the defendant, 
and the jury accordingly found him guilty. 

Grounds of appeal :— first, in arrest of judgment. 
Because no violation of law, or indictable offence, is legally set forth 01 
charged against the defendant in the indictment. 
And failing in that, for a new trial, 

1. Because his Honor, the presiding Judge, erred in charging the jury 
that a single act of selling a quart of rum without license, constituted the 
offence of retailing spirituous liquors without license. 

2. Because the verdict of the jury was without sufficient evidence in 
law to convict the defendant, as it was proved that he only sold one quart 
of rum, and no other fact or circumstance was proved, from which the 
jury could legally presume that he had ever sold any other spirituous 
Jifjuors. 

Gregg, for the motion. Player, Solicitor, contra. 

Curia, per Evans, J. The indictment charges, that the defendant 
'.' did sell and retail one quart of rum to a certain Wm, Ashford. The 
said Alexander Mooty then and there not having a license to sell and re- 
tail spirituous liquors," &c. By the Act of 1801, 2 Faust, 400, those 
who " shall retail spirituous liquors, or keep a tavern, without a license, 
are subjected to a penalty of 100 dollars/' The motion in arrest of judg- 
ment, is founded on the allegation that the offence wherewith this defen- 
dant is charged in the indictment, is not within the Act of 1801. If this 
Act were the only legislation on this subject, I think it might well be 
maintained, that the offence is described with all the technical accuracy 
required by criminal pleading. The reason for requiring such certainty 
in indictments, is, that the accused may be notified of the precise crime 
with which he is charged, and that he may be enabled to plead his convic- 
tion oi acquittal to another indictment for the same act. By transposing 
the words in the indictment, the charge stands thus: the defendant, "with- 
out any license to retail spirituous liquors, did sell and retail one quart of 
rum," &c. Oan there be a doubt of the precise offence with which he is 
charged, so as to enable him to shape his defence, and to protect himself 
against further prosecution for the same act, and more especially as rum is 
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classed by prior Acts of the Legislature under the denomination of spiri- 
tuous liquors? L have examined all our own cases on this subject, and 
none of them conflict with this opinion. The statute 4 and 5 of Phil, and 
Mary, ch. 8, under which O'Bannon was indicted, 1 Bail. 146, uses the 
words " maid or woman child," and the lady was described in the indict- 
ment by her name, omitting the words of the statute. In Hold en's case> 
2 M'C. — , the indictment charged that the defendant, " utter and publish," 
omitting the auxiliary verb '' did," without which the indictment was un« 
intelligible. This might be supplied, but the indictment would be equally 
intelligible by adding " did not," or some other word. In Petty's case, 
Harp. 59, the words used were, " did dispose and put away," instead of 
" did utter and publish," which are words of different import. But there 
is another view of this case which I think decisive. By the Act of 1784, 
it is declared to be unlawful and punishable by a fine of £50 sterling, for 
any person to retail any wine, rum, gin, brandy, &c. or any other spiritu* 
ous liquors. The Act of 1801 creates no new offence. It simply diminish? 
es the penalty for retailing. These two Acts are to be construed in pari 
materia 9 and this leaves the whole of the Act of 1784 unrepealed, except 
the penalty. This was the view taken by the court in Van Evour** case, 
2 N. & M'C. 340 ; and in Luke Williams's case. A subsequent Act does 
not repeal a former, only so far as they are inconsistent, except by express 
words. The motion in arrest of judgment is therefore refused. 

The grounds for a new trial present the question whether a single act 
of selling, unexplained, is a violation of the Act. To retail spirituous 
liquors, means to vend liquors in small quantity for gain. If one act does 
not constitute the offence, will two! Or does it require three or fourt 
The error consists in likening this case to those where the exercise of 
certain vocations or employments are piohibited. A single act might not 
fix on the defendant the character of a hawker or pedlar, or perhaps a 
tavern-keeper. But to me it seems obvious that the Legislature intended 
to punish all who should presume to retail spirituous liquors without a 
license. This construction does not preclude the defendant from explain* 
ing his conduct, and shewing that in fact he has not violated the law. The 
case of Ferguson, decided in 1829, in the Appeal Court, is an illustration 
of this. In that case, four distinct acts of apparent retailing were proved. 
Two of his neighbors had each a quart of spirits when their families were 
sick. He bad let another person have a pint, who said he had agreed to 
pay 7d. Another had got a small quantity, for which he expected to pay. 
All these acts were sufficiently explained by the showing that the defen? 
dant did not keep spirituous liquors to sell ; that he kept it for his own. 
use, and in cases of sickness or urgency, had let his neighbors have small 
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quantities. It did not appear that he had ever received or expected pay for 
the spirits. A new trial was granted, on the ground that he had not vio- 
lated the law. Nearly all our reported cases are of single acts of vend- 
ing. McBryde, 4 M'C. 332, had sold four times, and four distinct 
indictments were preferred against him. On the first he was convicted, 
and this was held a bar to the others ; but not because a succession of acts 
was necessary to constitute the offence. The case of Williams, decided 
at the last Court of Appeals, in Charleston, was ior a single act of vending 
by his clerk. A new trial was granted, but there was no intimation of an 
opinion that the offence was incomplete. The presiding Judge reports, 
that he charged the jury that a single act of selling, unexplained, would 
authorize the conviction of the defendant The jury found him guilty, 
and the verdict must stand. 
The motion is dismissed. 

Johnston, Harper, DeSaussure, Johnson, Butler, O'Nkall, and 
Richardson, CC. and JJ. coucurred. 



THE STATE VS. BENJAMIN EVANS. 

* The Act of 1834, against dealing with staves, repeals the Act of 1817 on the 
vame subject, so fur as regards distillers, venders and retailers of spirituous 
liquors; this class of persons are exclusively liable under the Act of 1834, for 
the offences therein specified, and must be charged in the words of that Act: 
And therefore, where defendant was convicted of selling liquor to a slave on an 
indictment which did not describe him as a distiller, vender or retailer of spiritu- 
ous liquors, and the testimony was that he was a retailer of spirituous liquors, a 
new trial was ordered. 

Before Earlk, J. at Barnwell, Spring Term, 1836. 

The defendant was indicted and convicted for selling spirituous liquors 
to a slave. It was in proof, that defendant was a retailer of spirituous 
liquors. 

Several grounds were taken in arrest of judgment, and for a new trial ; 

but the judgment of the court renders it unnecessary to notice any but the 

(following : 
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The the indictment is so imperfectly and informally drawn, that the 
court cannot determine whether defendant is indicted under the act of 
1817 or 1834, and therefore cannot pass sentence on him. 

Owia, per Butlsr, J, The defendant was indicted and convicted at 
Barnwell, for trading with a slave without a permit* The facts of the 
case, and grounds of appeal, are set forth in the report of the presiding 
J ad fife. The second count in the indictment charges that the defendant 

" did deal, trade and traffic with a certain slave of Seaborn — , (Ward 

being left out,) by selling to the said slave spirituous liquors, the said slave 
not having a permit so to deal, trade and traffic, from or under the band 
of the said Seaborn Ward, or from and under the hand of any person 
having the care and management of said slave." Several exceptions are 
taken to this count in arrest of judgment ; and the question arises, to 
which of the Acts of the Legislature against trading with a slave without 
a permit, is the count feirly referable 1 Is it good on the face of it, with 
out reference to testimony, either under the Act of 1817 or the Act of 
1834 ? The first clause of the Act of 1817, is in the following words : 
" That from and immediately after the passing of this Act, if any shop- 
keeper, trader, or other person, shall,, at any time hereafter, by himself 
or other person acting for him or her, as his or her clerk, or otherwise 
directly or indirectly, buy or purchase from any slave in any part of this 
State, any corn, peas, rice, or other grain, bacon, flour, tobacco, indigo, 
cotton, blades, hay, or other article whatsoever, or shall otherwise deal, 
trade or traffic with any slave not having a permit so to deal, trade or 
traffic, or to sell any such article, from or under the hand of his master or 
owner, or sach other person as may have the care or management of such 
slave, such shop-keeper, trader, or other person, shall, for any such offence, 
forfeit a sum not exceeding one thousand dollars, and be imprisoned a 
term not exceeding twelve months, and not less than one month/' The 
words of the Act of 1834, are, " If any free white person, being a distil- 
ler, vender or retailer of spirituous liquors, shall sell, exchange, give, or 
if) any otherwise deliver spirituous liquors to any slave, except upon writ- 
ten express orders of the owner, or peison having the care and manage- 
ment of such slave, such person, upon conviction, shall be imprisoned not 
exceeding six months, and be fined not exceeding one hundred dollars." 

Without regard to the different grounds taken in arrest of judgment, 
and for a new trial, I shall state and decide the main question in this case. 
Can the defendant be sentenced under the Act of 1817, or does his case 
come exclusively within the provisions of the Act of 1834 1 The count 
on its face, may be regarded as good under the first Act, no reference 



r 



192 THE STATE VS. EVANS. 

being had to the evidence in the case. From the, testimony, it appears 
that defendant was a shop-keeper, and retailer and vender of spirituous 
liquors. He comes expressly within the provisions of the Act of 1834; 
but he is not indicted in the words of this Act, and of course cannot be 
convicted or sentenced under it; and unless he can be sentenced under 
the Act of 181?, he must have a new trial. If he could be sentenced 
under either Act, the conviction is good ; but if he is exclusively liable 
under the Act of 1834, then it follows that he is not liable under any 
other Act, and that the Act of 1834, to a certain extent, repeals all other 
Acts on the subject ; that is to say, so far as it i elates to distillers, venders,- 
and retailers of spirituous liquors. The court has come to this conclu- 
sion. The Act of 1817 has matfy provisions of the Act of 1834, which 
are unimpaired by the last Act. This last Act is specifically confined to 
the class of persons enumerated in it, and so far as it regards them, it has 
created new offences, and has imposed penalties different in degree from 
those of the first Act. It is made an offence to give or deliver spirits to a 
slave without an express and written permit to do so. E*rom their voca- 
tion, retailers are continually running the risk of incurring the penalties 
of this Act. They are subjected to difficulties and inconveniences un- 
known to the law before the Act was passed. New offences are not only 
created, but they are subjected to new rules of -evidence, which very much 
increase the difficulties of an acquittal. It would seem right, therefore, 
that they should have all the benefits of the Act ; and to avail themselves 
of all the advantages affoided by it, they have aright to be charged in the 
words of the Act ; that they may be exempt from the higher penalties im- 
posed by the Act of 1817. For cases might occur, in which it would be 
important that convicts should have the right to choose between the ex- 
treme penalties of either Act. Although the Act of 1834 does not, in 
express terms, repeal a portion of the Act of 1817, yebin its purpose and 
operation it must have that effect. It is different, specific and exclusive 
in its provisions. There are particular classes of persons embraced in it, 
and they should be charged in its words, and tried by its provisions. The 
law will not allow a citizen to be entrapped by being charged under one 
Act and be found guilty and sentenced under another. It is easy to follow 
the prescriptions of the different Acts, and prosecuting, officers should 
do so. 

Let the defendant have a new trial. 

O'Nball, Harpkr, Richardson, Johnston, Johnson, Evans, Gantti 
and DeSaussurb, CC. and JJ. concurred. 

1 Cclcock if BettiHger, for the motion. 
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JAMES B. WILLIAMS AND OTHERS VS. NIREL FOSTER. 

Testator devised as follows : " I give and bequeath all that messuage or 
tenement whereon I now live, to my grand-son, C. B. W., to hold to him du- 
ring his natural life, and after his death, I give the same to his lawful heirs, to 
he equally di/ided:" Held, that the rule iu S belly's case (1 Co. Rep. 93,) ap- 
plied, and that C. B. W. took an estate in fee simple. 

Before Mr. Justice Butler, at Abbeville, Spring Term, 1836. 

Tiespass to try title. 

Cornelius Brown was seized in fee of the land in dispute. By his will, 
dated October 31st, 1792, be devised the land to bis guatdian, Cornelius 
Brown Williams, in the following words : "I also give and bequeath all 
that messuage or tenement whereon 1 now live, to my graud-soo, Corneli- 
us Brown Williams, to hold to him during his natural life, and after his 
death, I give the same to his lawful heirs, to be equally divided." At the 
rime the will was executed, C. B. Williams bad no children. After his 
grand-father's death, he went into possession* of the land and held it* till, 
by deed, dated November 4th, 1803, he conveyed it in fee to John Wat- 
kins, who afterwards conveyed it to Yoong, and he to the defendant. 
Cornelius B. Williams died in 1835, leaving three children, who are the 
plaintiffs in thia action. The only question in the case was, whether the 
plaintiffs took as purchasers under the will of Cornelius Brown. If so, 
they are entitled to a verdict ; but if C. B. Williams took an absolute 
estate, and those claiming under him acquired a good title, the verdict 
should be for the defendant. 

The presiding Judge held that C. B. Williams took an absolute estate 
in fee simple, and the jury, under his direction, found for the defendant. 

The plaintiffs move for a new trial, on the ground of error in the charge 
of the presiding Judge. 

Burt for the motion. Wardlaw, contra. 

Curia, per Harper, C. We agree with the presiding Judge, that 
under the will of his grand-father, Cornelius Brown Williams took an 
estate in fee simple. By the rule in Shelly's case, which has been an 
admitted and established rule of law for centuries, and the wisdom of 
which is more approved as it is better understood, it was determined that 
if an estate of freehold be given to the ancestor, and a remainder be there- 
on limited to his heirs, or to the heirs of his body, such remainder is 

25 
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immediately executed in possession in the ancestor so taking the freehold, 
and he takes an estate in fee or in tail, according to the terms of the limi- 
tation. This is an arbitrary rule of law, unconnected with and indepen- 
dent of the donor's or testator's intention. It is of course to be sup. 
posed, that in every case - where an estate for life is expressly given, an 
estate for life is intended. The devise in question comes within the very 
terms of the rule, unless, as has been contended, the words " to be equally 
didided," which are added to the devise, exempt it from its operation. 
There have been some eases where, after a life estate to the ancestor, the 
remainder has been limited to the heirs of his body, " to be equally divid- 
ed" — or, " to take as tenants in common, and not as joint tenants" — in 
which these qualifying words have been thought to indicate the donor's 
intention not to use the word " heirs " in the technical sense, but to give 
to all children, as purchasers, whether heirs or not, according to the law of 
England. But on the clear preponderance of authority, I think it fully 
settled, that even where the limitation is to the '• heirs of the body,'* the 
superadded woixls cannot have that effect. The latest and most elaborate- 
ly considered case, was that of Jesson vs. Wright , 2 Bligh. Par. Ca. 1. 
In that case the devise was to A for life, he keeping the buildings in ten- 
antable repair ; to the heirs of the body of A, in such shares and propor- 
tions as he by deed or will should appoint, and for want of appointment, 
then to the heirs of the body of A, share and share alike, to take as ten- 
ants in common, and not as joint tenants ; and if but one child, then to 
such child; and for want of such issue, ovei. Lord Eldon and Lord 
Redesdale held that A took an estate tail, and that the words importing a 
tenancy in common, must be rejected as repugnant. See to the same 
effect, Doe vs. Smith, 7 T. R. 531 ; Pearson vs. Sickers y 5 East. 548 ; Doe 
vs. Gof, 11 East. 668 ; and Bennett vs. Earl of Tankerville, 19 Ves. 170. 
It is observed by Mr. Hayes, in his very clear and able essay on the 
disposition of real estates, that the cases which might appear at first sight 
to furnish exceptions to the rule, are not cases of exception but of exclu- 
sion — « oases in which there was no such limitation as the rule intends ; 
but that under the denomination of heirs of the body, or some other terra 
sufficient in itself to describe the line of heirs special, other persons than 
heirs, or a certain individual or individuals only, selected from the line of 
heirs, was or were intended to take." The well known rule is, that 
words are to be taken in their established technical sense, unless there be 
a clear indication that the testator intended to make use of them in a dif- 
ferent sense. But in this case, it is absolutely impossible to apply them in 
a different sense. The word " heirs " cannot be taken to mean children ; 
)t plainly imports all who can inherit, whether lineally or collaterally. It 
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cannot mean persons not heirs ; for that is the only description by which 
the persons meant are to be ascertained ; and it cannot mean any indivi- 
dual or individuals in the line of heirs, for certainly every person, in inde- 
finite succession, who answers to the description of heir, may take under 
the devise. It may be observed, that in this country, where all children, 
or all Collaterals in the same degree, inherit, there is not the same repug- 
nancy in the superadded words as exists in England, where, in general, a 
single person is the heir. I conclude that the devise is not less within the 
express terms of the rule on account of the superadded words* 
The motion is dismissed. 

Richardson, DeSaussure, Evans, Johnston, Johnson, and Earle, 
CC. and J J. concurred. 



A&FRED HESTER VS. BENJAMIN HAeOOtf. 

In an action for malicious prosecution, an averment in the declaration that 
the plaintiff "bad been discharged out of custody, fully acquitted and discharged 
of the said felony," is not sustained by proof that the plaintiff was discharged 
on a return of ignoramus by the grand jury on ihe indictment. 

"Acquittal" is technically used to express an acquittal on a trial by the petit 

jury. 

Amendments are within the discretion of the court, and are almost universal- 
ly allowed, where they do not surprise, hinder, or delay the opposite party; they 
may be allowed after a mis-trial. 

Before Mr. Justice Richardson, at Pickens, Fall Term, 1836. 

This was an action for malicious prosecution. The evidence of the 
discharge of the plaintiff from the indictment laid before the grand jury, 
consisted in the return <4 No Bill," and an order of the court to discharge 
the then defendant, Alfred Hester. At the close of the plaintiff's evi- 
dence, the defendant's counsel moved for a non-suit, on the ground that 
the evidence did not support the allegation in tbe declaration. That the 
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plaintiff "had been discharged out of the said custody, fully acquitted and 
discharged of the said felony." The presiding judge refused the motion, 
but with some hesitation, under the cases of Teague vs. Wilks, 3 M'Cord, 
461, and of T/iomas vs. DeGraffenreid, 2 Nott & M'Cord, 143. 

The jury were charged with the case, but found no verdict, and were 
discharged by consent of parties. 

The plaintiff then moved for leave to amend the declaration, which was 
granted, and defendant gave uotice of his intention to appeal and renew 
his motion in the Court of Appeals, for a nonsuit. 

J. iV» Whitner, for motion. Perry fy Young, contra. 

Chancellor Johnson. For the full and perfect understanding of the 
quotation from ;he count contained in the brief, it will be necessary to 
premise that it had been before recited in the count, that the plaintiff 
had been arrested on the said charge of felony, and imprisoned, and kept 
and detained in prison, until, by the judges of the Court of Sessions, he 
"was then and there duly discharged out of the said custody, fully acquit- 
ted and discharged^ of the said supposed offence," &c. It is evident, 
therefore, that the first member of the sentence quoted refers to his dis- 
charge from imprisonment, which does not necessarily import a discharge 
from the prosecution, and that the last member of the sentence "fully ac- 
quitted and discharged of the said supposed offence," was intended to ex- 
press the manner of the discharge. This is the precise case of Thomas vs. 
DeGraffenreid , 2 N. & M'C, 143 ; and the averment is not supported by 
proof, that the plaintiff was discharged on a return of ignoramus by the 
grand jury on the indictment. "Acquitted" is technically used to express 
an acquittal on a trial before the petit jury. 

In theory, judgment of non-suit is never awarded, except where the 
plaintiff himself neglects to prosecute his suit, or voluntarily abandons it. 
He has a right to go before the jury, however slight or irrelevant the evi- 
dence in support of his action. But with us, a practice has been intro- 
duced, and has been very long in general use, for the court to order a non-suit 
when the plaintiff wholly fails to prove the allegations in his declaration. No 
possible injury results to the plaintiff from this practice, for he would not be 
permitted to retain a verdict unsupported by evidence ; and it ia well calcula- 
ted to economise the time of the court, and ought not, therefore, to be aban* 
doned ; but this practice is not imperative on the court. When the jury 
is charged with a cause, the judge is not bound to take it away from them 
and order a non-suit, although the count is not supported by the evidence, 
and ought never to do so when there is, in his judgment, the slighest evi* 
dence in support of the plaintiff's cause. 
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The matter of amendment was within the discretion of the court — sub- 
ject, it is true, to the supervision of this court ; but amendments are al- 
most universally allowed, when they do not surprise, hinder, or delay the 
opposite party; and these qualifications have not been violated here. 
The mis-trial did not alter the rights of the parties ; the case stands now 
exactly as if no attempt to try it had ever been made. 

Motion dismissed. 

Richardson, Harper, Johnston, Evans, and O'Neall, CC. and J J. 
concurred. 



REUBEN PITTS, SHERIFF, VS. THE ADMK's. OF JOSEPH A. WICKER. 

The husband gave a bond to the Sheriff for the purchase monfey on a sale 
for partition of land, to a distributive share of which his wife was entitled ; and 
after the bond became due, he paid the shares of the other distributees on the ' 
bond, leaving the wife's share unpaid, not credited on the bond, or receipted 
for, and died. Held that the husband, not having reduced the wife's interest into 
possession, nor assigned it in his life-time, it survived to the wife, and was re- 
coverable in an action on the bond, in the name of the Sheriff. 

Newberry, March Term, 1836, before Mr. Justice Butler. 

The presiding judge made the following report : 

"Debt in bond given for the purchase money of land, sold as the pro* 
perty of Jacob Epting. Jacob Epting died intestate sometime previous 
to the year 1822, leaving a widow and several children, and leaving land, 
and other property, subject to distribution among them. The widow 
married Wicker, the intestate of defendant's. Proceedings were institu- 
ted in the Court of Common Pleas by the children of Epting, against 
Wicker and wife, for the partition of Epting's real estate. The land, 
by an order of the court, was sold in December, 1822. Wicker became 
the purchaser of two tracts, and gave his bond, (the one sued on) to the 
Sheriff, for the purchase money, $1000, payable in December, 1823, and 
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December 1824. Another tract was sold to George Setgler. Wbetf 
Wicker's bond became due, be paid off the children's share of it, and had 
the bond receipted for the amount paid. His wife was entitled to $333£ 
of the bond. No receipt was entered on the bond for this sura, and this 
sum now appeais to be due on the bond. The bond remained in this 
situation for several years before Wicker's death. The only question 
in the case is, is Wicker entitled to a credit on the bond for the above 
amount ? 

"It seems from testimony introduced, that Wicker, just before his mar' 
riage, said it was not bis intention to claim any of Epting's land, by his 
marrying his widow. This was said to obviate some objection to the mar- 
riage* made by some of Epting's relations. In a settlement with the Sher- 
iff, Wicker did receive a part of the purchase money arising from the 
sale of land. The receipt to the Sheriff, dated 17th March, 1834, was for 
$26,25 cts., which must hate been money paid by Setgler, who purchased 
another tract. I did not regard this evidence as changing the character 
of the case, in a strict legal point of view. The bond may be character* 
ized as a chose in action of the wife, due by her husband at his death. It 
was, to be sure, due to the Sheriff for the wife. Wicker could have had 
the bond credited in his life time, for the amount due to his wife, if be had 
chosen. But the receipt was not entered, and the question arises, have 
Wicker's representatives a right to the credit on the bond of $333 J ? If so, 
the plaintiff can recover nothing. I felt some doubt on the question, but 
finally decided against the plaintiff. Perhaps equity might regard Wicker 
as a trustee, to hold the bond for the separate use of his wife. But at 
law, it must be regarded as a debt due by the husband to the wife, and ex- 
tinguished by their relation. In other words, the marital rights of the hus- 
band attached as soon as the bond became due. The bond was in the 
custody of the Sheriff, and as the agent of all the parties, he held it for the 
true owner. Property in the hands of the guardian of a female will vest 
in the husband after her marriage, by virtue of bis marital rights. Davit 
vs. RAame, 1 M'C. Ch. Rep. 191." 

The plaintiff appealed, and now moved the court to set aside the non- 
suit, on the ground of error in the decision of the circuit judge. 

Pope 4" Fair, for the motion. Herndon, contra. 

Curia, per Butler, J. Since I have had an opportunity to look more 
fully into this case, and have had the enlightening views of my brethren, 
I am satisfied that my decision on the circuit should be reversed. The 
point made is settled, I think, by the principles laid down in the cases of 
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Sturginegcr vs. Hannah, and Hood vs. Arclier, reported in 2 N. & M'C* 
147 and 149. In the case of Hnod vs. Archer, the husband survived the 
wife, whose interest in land had been sold under proceedings in par- 
tition. The purchase money had been paid to the Sheriff, subject to 
the demands of those entitled to receive it. The wife died before the 
husband had received her share into his actual possession ; held that the 
husband had w> light to the «vhole of his wife's share, but to one* third 
part under the Act of 1791. It is said in that case that the husband 
could not be considered as having possession of the money as long as it 
remained subject to the control of the court. Iu the case under conside- 
ration, the wife survived her husband, and the bond which Wicker gave 
to the Sheriff for the purchase money of the land iu which his wife and 
others were interested, remains unsatisfied, to the extent of the wife's in- 
terest in it. If the land had tint been sold the wife would have taken it 
free from any claim of her husband's representatives. The right of in- 
heritance of a married woman, is protected with jealous vigilance by the 
law. She cannot be deprived of it, but by a scrupulous adherence lo the 
statute providing the mode in which a married woman may part with her 
inheritance iu land. The money arising from the sale of the laud may 
go to the husband without observing all these provisions ; but until he has 
taken it into his actual possession, or has made such an assignment of it 
as to vest a right in another, before his death, it will be regarded as be- 
longing exclusively to the wife. Wicker was the obligor of the bond 
given to the Sheriff, and the Sheriff, like any other obligee having the le- 
gal title of the bond in him, could demaud and receive the money secured 
by it, and bold it subject to the control and direction of the court. It was 
not like a debt due to the wife before marriage, and which would have been 
released by the marriage, but it was a debt due to an officer of the court, 
who might have collected and paid the money into court, and asked an 
order lor its distribution. It would follow then that at the death of Wick- 
er, his bond was iu the custody of the Sheriff, and under the control of the 
court. This excludes his possession, which was necessary to have given 
him a legal right to it. 

The motion to set aside the non-suit is granted. 

Richardson, Harper, Johnston, O'Neall, Evans, DeSaussure, 
and Johnson, CC. and JJ., concurred. 
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THE STATE VS. WILLIAM NATES. 

$ 

Betting is not necessary to constitute the offence of gaming with'a negro, uo- 
der the Act of 1834. 

Before Earle, J. at Newberry, Fall Term, 1835. 

The presiding judge made the following report of the case : 
" Indictment for gaming with a negro under the late Act. The game 
specified in the indictment was Rattle and Snap. Several witnesses were 
examined : one, at least, called the game rattle and snap, as stated — a 
game with cards and dice : one or two others called it raffle and snap. 
The former is the true name by which it was said to be familiarly known 
in the country. I thought there was no variance in the proof. It was 
objected on the construction of the Act, that betting was essential to 
constitute the offence. I thought clearly otherwise, from the phraseolo- 
gy of the Act, and the purposes in view in passing it. The words are 
comprehensive—" whoever shall game with any slave or other person 
of colour, or shall bet on the sides or hands of those who game, or shall 
be present, aiding or abetting,*' shall be guilty of the offence. I so charg- 
ed the jury. I thought there was sufficient evidence of betting likewise. 
The jury convicted the defendant) and bis counsel appeals, on the an- 
nexed grounds : 

1. Because the court erred in charging the jury that it was immaterial 
whether any betting was proved or not. 

2. Because there was no proof of gaming or betting. 

3. Because the indictment charged the defendant with a game called 
rattle and snap, and the proof was that it was raffle and snap. 

Herndon Sfljammond, for defendant. 

Curia , per O'Neall, J. The second and third grounds are disposed 
of by the judge's report, and the finding of the jury. The first is the 
only one admitting of argument ; and upon it, I am perfectly satisfied 
that the judge's construction of the Act of 1834, is correct. (A. A. 1S34, 
p. 15.) 

It provides, " If any white person shall game with any free negro, per- 
son of color, or slave, or shall bet upon any game played, wherein one of 
the parties is a free negro, person of color, or slave, or shall be willingly 
present, aiding and abetting, where any game of chance is played as afore' 
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•aid, such person, upon conviction thereof by indictment, shall be whip* 
ped not exceeding thirty-nine lashes, and fined and imprisoned at the dis- 
cretion of the court." 

The general meaning of the word game, is to play at any sport ; but 
in common parlance, it means more commonly to play ai some game of 
chance for money. This latter meaning is, however, narrowed by the 
Act of 1317, which prohibited play at all games of chance (except whist) 
with or without betting : ever since its passage, the word game has been 
understood to mean to play at an unlawful game, without any reference 
to the fact whether any thing was bet or not. 

This meaning would govern me in the construction of the Act of 1834. 
It however carries with itself the key to the meaning of the word. It 
provides for the punishment of any person, " who shall be willingly pre- 
sent, aiding and abetting where any game of chance is played as aforesaid" 
The words, " any game of chance is played as aforesaid," refer to the 
previous part of the clause, in which the word game is used, and show 
that the Legislature intend*} to prohibit any white person from playing 
at any game of chance witjra free negro, person of color, or slave. Con- 
struing the Act in this sense, the defendant was properly convicted, with- 
out proof of betting at the game of Rattle and Snap, which is a game of 
chance. <■• 

The motion is dismissed. 

. Harper, DeSau&surb, Evans, Richardson, and Gantt, OC. and J J. 
concurred. 
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•ARCHIBALD CALDWELL VS. GEO. G ARM ANT. 

TJie Court of Common Pleas cannot give judgment for a sum less than tweo> 
ty dollars, arising out of a matter ex contractu, except in cases where the plaiu- 
tiff'a demand has been reduced by defendant's discount : and, therefore, where 
the plaintiff brought his action on a contract for the breach of a warranty of 
soundness on the sate of a horse, and the proof was that be was entitled to leas 
than twenty dollars; held to be within the exclusive jurisdiction of a magistrate, 
and the plaintiff was non-suited. 

Before Mr. Justice Butler, at Newberry March Term, 1836. 

Sum. pro. for the breach of a warranty of soundness on the sale of a 
horse. It was proved that the horse was unsound at the time of the sale, 
having a disease called the bellows or heaves. How much this disease im- 
paired his value was a question to be decided from the evidence— and 
from that the presiding judge was of opinio!! that the plaintiff was not 
entitled to twenty dollars, as damages ; and the jurisdiction of a magis- 
trate being exclusive for that amount, he held that he could not give judg- 
ment for the plaintiff, and accordingly ordered a non-suit, which the plain- 
tiff now moves to set aside. 

Fair g* Pope, for the motion. Herndon x contra. 

Curia, per Butler, J. The first question is, can a justice oi the peape 
have jurisdiction of such a case as the one under consideration, and if so, 
would he have exclusive jurisdiction. In the case of Saddler v. Cohen % 
2 M'C. 239, it was decided that a justice had jurisdiction on. a contract 
for the breach of warranty. The defendant had done some repairs to 
plaintiff's watch, and had warranted it to run for one year. Justice 
Richardson, who delivered the opinion of the court, says, "the first 
question is, was the case of contract so as to be embraced within the ju- 
risdiction of a justice of the peace, or was it one sounding in damages, as 
expressed in the Act of 179 J.. It is plaip that the claim arose from the 
breach of an express warranty, that the watoty would run for one year. 
It was then in the nature of a debt or claim— it arose ex contractu, and 
was therefore plainly within the jurisdiction of a magistrate." 

The case before the court is like the above. It was brought to recover 
damages for the breach of a contract of warranty ; and a justice of the 
j^eace might have decided it, if the damages had Ijeen laid and proved to 
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nave been under twenty dollars, tint does it follow that the Court of 
Cbmirion Pleas would not have had jurisdiction, unless it should appear 
that the damages were more than twenty dollars ; or, in other words, 
could the court give a judgment for any sum under twenty dollars, arising 
but of a matter ex contractu? In cases where the plaintiff's demand is re- 
duced by defendant's discount, the court could give judgment for a sum 
less than twenty dollars, decause the defendant's discount is a counter ac- 
tion which depends upon proof, the extent of which the plaintiff cannot 
always foresee. The plaintiff brings his action on his own demand with- 
out reference to defendant's demand, not knowing what defence he majr 
set up ; for a defendant might refuse or omit to plead a discount, and 
let the plaintiff's claim be tried on Its own merits. If the plaintiff was 
to sue for the true amount, and to bring his action within the sum. pro. 
or magistrate** jurisdiction, it would be in the power of a defendant to 
deprive him of jurisdiction, by showing that the plaintiff had not sued on 
his entire demand. But in a case in which no discount could be pleaded, 
and in which it is in the power of the plaintiff to ascertain with tolerable cer- 
tainty what damages he had sustained, before he brings his action, can be 
nave a judgment in the Court of Common Pleas, if he shows that he is 
entitled to a sum exclusively within a magistrate's jurisdiction 1 By the 
Act of 1824, it is provided, il that the jurisdiction of justices of the peace, 
in matters of contract; to the amount of twenty dollars, shall be exclusive;" 
with the same right of appeal, however, as how exists. The language of 
the Act would seem to be conclusive. In the case of Ferguson v. Fem- 
sler, 1 Bail. 506, the Act has received a construction which must decide 
the case. The plaiiitiff, a landlord, brought his action in the Court of 
Common Pleas, against bis tenant for not making repairs to demised pre- 
mises, and proved the repairs to be worth fifteen dollars : " held to be 
within the exclusive jurisdiction of a" magistrate's court, and the plaintiff 
non-suited." 

The plaintiff, in the case under consideration, might have given this 
cdurt jurisdiction 6f his cause, if he had brought an action on the case 
for deceit, or had rescinded the contract. But he has chosen to keep the 
htirse, and to take him out of the country, so that he could not return him 
at the trial. Having brought his action on the contract, and having shown 
that he was entitled to less than twenty dollars, he was properly lion- 
suited. 

The motion to set aside non-suit is refused. 

DeSaussurb, Evans,' O'Nball, Habpbr, CC; and JJ; concurred. 
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J08XFH DIXON, ADMINISTRATOR, ft. THE DJSTSJBVTEZS OF JAMIS HUNTS** 

DECEASED. 

The general rule in regard to the accountability of trustees, is, that they shall 
use such diligence in the management of the trust fond as a prudent roan would 
in his own affairs ; and the corrollaries to this proposition are, 1. That he shall 
not make profit out of his trust. 2, That he shall he charged with no loss, 
ezrept for neglect of duty. All rules on the subject must be subordinate to 
these principles. 

The general rule laid down in Jones ?s. Wnst and Davis ?s. Wright, 2 Hill's Rep. 
560, charging interest on annual balances, may be just in its operation, • where 
the receipts exceed the expenditures of the current year: but where the pay- 
ments exceed the teceipts, the receipts should be added to the annual balance 
on hand, and from the aggregate, the payments of that year be deducted, and on 
this balance only should interest be charged. 

Where an executor or administrator suffered the sale bill to remain at interest* 
collecting so much as was necessary to meet the exigencies of the estate, ren- 
dering regular accounts, shewing when he collected the funds and how, and how 
and when he disposed of them, and offered to bring into the final settlement the 
uncollected debts, with interest thereon, including the sale bill, his account* 
should be settled according to the truth of the case, and not by reference to any 
artificial rule— he shall not in such case be charged with the gross amount of 
the sale bill at the time it became due. with interest thereon, according to the 
principle of annual balances. But if he renders no accounts, or such as are 
irregular and imperfect, then the general rule, as in Davis ?s. Wright, of charg- 
ing him with the gross amount o( the sale bill at the time it became due, and 
computing interest on the principle of annual balances, ought to be applied. 

The following opinion of the Appeal Court ia the only paper which has 
come to the hands of the reporter. It is believed, however, that it con- 
tains a statement of all the facts necessary to a correct understanding of 
the points decided. 

Curia, per Evans, J. By reference to the report of the presiding 
Judge, and the accounts annexed, it appears that administration was grant- 
ed to Joseph Dixon, on the estate of James Hunter, on the 4th August, 
1833. Between that time and the first of January, 1834, be received 
$2,130 91, and expended, including his commissions, $1,117 83, leaving 
a balance in his hands on the first January, 1834, of 11,013 08. Upon 
this sum, the Ordinary, in adjusting the accounts, charges him with inter- 
est for one year, although it appears that up to the 3d of April, he paid 
away $2,265 68, whilst his receipts (excluding the sale bill, not then due,) 
for the same period, was only about $900. From which it seems that the 
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• 
administrator is charged with interest on the sum in bis hands, on the 1st 
January, 1834, for a whole year, when be bad actually paid it away for 
the benefit of the estate before the 3d of April. The sale bill was due 
the 18tb December, 1834. On the 1st January, 1835, the amount, viz. 
#17,387 71, is charged against the administrator as a debt due by him, and 
a balance is struck on that day, and interest computed on that balance for 
one year, although it appears that the administrator paid in the course of 
the year, more than $2,000 above his receipts. And in this manner the 
account is adjusted from year to year until the final settlement. On ap- 
peal to the circuit court of law for Abbeville district, Mr. Justice Butleb 
ordered this account to be corrected so as to allow the administrator to 
retain the annual balance, or so much as was necessary, together with the 
receipts, to meet the disbursements of the current year. From this de- 
cision, the case has been brought to this court by appeal, and we are called 
upon to lay down some sensible rule, if practicable, foi the settlement of 
trustees' accounts. I am very sensible of the difficulty of this task, and the 
difficulty is greatly increased by the fact that the court is much divided in 
opinion upon many points connected with the case, and especially because 
this opinion is supposed to conflict with the cases of Jones vs. West, and 
Davis vs. Wright, reported in 2 Hill, 560. I feel, with great force, the 
importance of the maxim stare decisis, and 1 would hesitate long before I 
would agree to reverse the decision of the highest court of judicature in 
the State, made, as it is manifest, in relation to these cases, after much re- 
flection and consideration. But it does seem to me, that a rule may be 
laid down, calculated to attain the ends of justice, and in strict subordina- 
tion to the rules adopted both in England and in this State, without impair- 
ing either the value or the principle of those cases. In the case of Janes 
vs. West, the rule is laid down thus, u the account is to be made up annu- 
ally, and interest computed on annual balances ; for the year in which the 
account commences no interest is computed, at the end of it the sum re- 
ceived is ascertained, the expenditures are deducted, the interest is com- 
puted for the ensuing year, and added to the amount received in it, and 
the balance of the last year, and from the aggregate the expenditures are 
deducted. 1 will illustrate the rule by an example. 

Annual balance January 1st, 1831, ... #10,000 

Interest for one year, to 1st January, 1832, ... 700 

Amount of receipts for 1831, • - - 1,000 



Aggregate, - - j - $11,700 

Deduct expenditures in 1831, ..... 5,000 



Balance 1st of January, 1832, $6,700 
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The effect of this mode of settling the account, is, that the administrator 
is made to pay interest on $10,000 for a whole year, when in the course of 
that year he has paid for the estate $4,000 more than he received, upon 
which he is allowed no interest. No one will doubt that this is gross in- 
justice, and I apprehend it will require but little argument to prove that a 
rule exhibiting such results cannot be inflexible, and must admit of excep- 
tions. The general rule, as laid down in all the cases in reference to the 
accountability of trustees, is, that they shall use such diligence in the 
preservation and improvement of the trust fund, as a prudent man would 
do in relation to his own affairs. The corollaries to this proposition are, 
1st. That he shall not make profit out of his trust,' and 2d. That he shall 
be charged with no loss, except for neglect of duty. All rules on the ac- 
countability of trustees, must be made in subordination to these principles, 
and whenever a case occurs in which the application of a general rule 
violates these principles, the case should constitute an exception to the 
rule, and be decided with reference to the great principles which I have 
just stated. Now it is manifest, that to charge the administrator with in- 
terest on whatever sum was in his hands on 1st of January, as an invaria- 
ble rule, would work most flagrant injustice in the case stated above, and 
by reference to the case under consideration, the injustice is equally fla- 
grant in principle, although less in amount. Thus the administrator had in 
his hands on the 1st January, 1835, ... $15,311 28 

Add interest one year, * ± 1,078 78 

Add receipts in 1835, - - ■> ... 151 31 



* 16,541 37 
Deduct expenditures in 1835, - - - 2,409 18 



Annual balance 1st January, 1836; » #14,132 19 

This statement from the accounts may not be exactly correct, but it is 
Sufficiently so to illustrate the case. The executor pays interest on the 
whole balance on hand on 1st January, although in the course of the year 
he expends more than $2,000 above his receipts. As a general rule, 1 
am satisfied with the case of Jones vs. West, and when the receipts exceed 
the expenditures, it may be just in its operations, but as in the case under 
consideration, the executor pays away not only what he receives, but also 
the annual balance or a part of it, there can be no just reason for 
charging him with interest upon money which it is necessary be should 
retain in order to meet the debts of the estate. I will illustrate my opini- 
on by a case. 
Annual balance 1st January, 1831, - - - $10,000 
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Receipts in 1831, 1,000 

Aggregate, ...... $11*000 

Deduct payments in 1831, ..... 5,000 



Add interest one year on tbis sura, • - - $6,000 

Annual balance 1st January, 1832, .... 6,420 

This is doing justice to tbc administrator; he is not charged with inter- 
est on funds necessary to be left on hand to meet the demands against the 
estate, and is iu subordination to all the principles applicable to the nature 
of his office. He is charged with interest on such sums as he might have 
invested, and he is allowed to keep on hand such sums as are necessary 
for the exigencies of the estate. The difference between this mode and 
that adopted by the Ordinary in the case put above, is $280, or the inter-, 
est on $4,000. If it was intended to lay down the rule in Jones, vs. West 
as an inflexible one, to be applied to all cases, 1 think it was wrong. It 
would be just as practicable to prescribe rules by which we could always, 
determine what was fraud, or what constitutes negligence. It may be 
true that the operation of the rule may be just in most cases, but that it 
would be unjust in some, is practically illustrated by the case before us, 
and it will be a poor consolation- to this administrator, to be told that the 
rule has been applied in other cases without injustice. I have looked 
through most of the cases reported by our own reporters on this subject, 
and it seems to me that the principles laid down in thU opinion, are in 
perfect accordance to them all, unless it may conflict with the cases of 
Foote vs. Van Rardst, Janes vs. West, and Davis vs. Wright, before refer- 
red to ; and I am inclined to think it may well be reconciled with the 
general reasoning of the Judge who delivered the opinion in those cases. 
What was the understanding of the rule in 1827, appears from the case 
of Teagne vs. Dandy, 2 M'C. C. R. 212. Judge Johnson, refeiringto 
the case of Wright vs. Wright, as to the method of computing interest* 
says, " it will be sufficient to remark, in reference to this case, that the 
method of calculating interest is to deduct the credits at the time the pay- 
ments or disbursements were made, from the sum on handy whether it con* 
sists of principal, interest, or income, and the remainder constitutes the bal- 
ance dtie" But there is another question growing out of this case. The 
Ordinary, adopting the rule laid down in Davis vs. Wright, charged the 
administrator with the gross amount of the sale bill at the time it became 
due, and tbis, with the other items of receipts for the current year, deduct* 
ing the payments, constituted the balance of the 1st of January, 1835. 
In the case of Davis vs. Wright, this mode of settling executors' account* 
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is adopted, as calculated to do justice in the great majority of cases. 1 
subscribe most cheerfully to the general reasoning of that well considered 
opinion, but it seems to me that the same desire to simplify, and thus ren- 
der intelligible and practicable, the rules to be observed in settling trustees* 
accounts, has led to the same error as in Jones vs. West. The error is in 
substituting a rule for a principle. The rule is inflexible, but the princi- 
ple adapts itself to the infinite variety of the affairs of men. Can any 
good reason be assigned, if an executor suffered the sale bill to remain at 
interest, collecting so much as was necessary to meet the exigencies of the 
estate, rendering regular accounts of his transactions, shewing when he 
collected the funds of the estate, and how and when he disposed of them, 
why his accounts should uot be settled according to the truth of the facts, 
rather than by reference to any artificial rule t The position here stated 
is illustrated by the case under consideration. The administrator appears 
to have rendered annually accounts (the correctness of which was not 
impeached,) of his transactions in relation to the estate. When be col- 
lected debts he charged himself with them, and when he paid a debt be 
entered it as a credit. The notes and debts uncollected, with interest due 
thereon, be offered to bring into the final settlement, and thus account for 
all the trust funds which had come into his hands. This, it seems to me, 
was acting in good faith, and was doing, in relation to the estate, exactly 
what a prudent man would do in relation to his own affairs. All that 
could be asked of him was that he should show satisfactorily, how he had 
disposed of the funds, and that he had not suffered them to be unneces- 
sarily unproductive. If he had not made interest when he might have 
done it, he should be charged with the interest thus lost, and if it was 
necessary to keep the fund on hand to meet the debts, or necessary ex- 
penses, then be ought not to be charged with interest But it supposed 
there is no difference between this mode of settling the accounts and that 
mode which charges the amount of the sale bill in gross. This is not so. 
By the latter mode, interest is charged as if be had collected the whole 
sale bill on the first of January after it became due, or put it out to inter- 
est on that day, and the accruing interest is brought into the account at 
the beginning of each year, as if the executor had collected it precisely 
on the day it was due, which is requiring more than can be done by any 
man in relation to his own private affairs, and this is all that is expected 
.or required of an executor, i am not to be understood as meaning to 
say that every trustee is entitled to have his accounts thus adjusted. If 
he acts fairly, if he renders his accounts according to law, to the Ordinary, 
•and exhibits by his return a full and satisfactory account of his transactions 
in relation to his trust, then his accounts are .to be adjusted in the way 
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herein directed. But if, as is too often the case, he renders no accounts, 
or such as he renders are irregular or imperfect, then the general rule, 
as in Davis vs. Wright, and adopted by the Ordinary in this case, ought 
to be applied, of charging him with the gross amount of the sale bill, and 
computing interest on the principle of annual balances, as herein set forth. 
Of this, if it works injustice, and subjects him to a greater amount of 
interest than he Has made, be cannot complain. It is the effect of bis 
own conduct, rfnd neglect of the duties imposed on hfm by law, and the 
office which* he has undertaken to execute. The office of an executor is 
one of great trust and importance, and every inducement should be held 
out to the honest and faithful discharge of its duties, and no favour should 
be shown to one Who looks to His own gains, rather than the interest of 
bis cestttique trust, lrt this opinion, I have endeavored to confine myself 
to the case under consideration. It may be that there are other points 
connected with the general duties and liabilities of trustees which may 
require explanation, but it will be sufficient to decide these when they 
arise. It is ordered that this case be sent back to the Ordinary of Abbe- 
ville, to adjust the accounts of the administrator of Hunter upon the jjrtn-* 
ciples contained in this opinion. 

Johnson, DeSaussure, and Richardson, CC. and J. concurred. 

O'Neall, J. In my opinion just delivered in the cases of Farr Sf 
Clovmey vs. Blair, 1 had occasion to state my adhesion to the rule in Jones 
vs« West, and also that it might be properly connected with, and be subor- 
dinate to, the rule that when the exigencies of the estate, such as the 
payment of debts or legacies, required the retention of the annual balance' 
in the bands of the executor or administrator, that he should not be liable 
to interest thereon. The case of Davis vs. Wright, however, provides a' 
remedy for all the fancied evils supposed to arise irom the rule in such a 
case as this. So soon as the administrator has a fund sufficient to pay the 
debts, let them all, with the accruing interest, be deducted, and then' tire' 
nett balance would be the interest-bearing fund. 

Gantt and Earl b, Justices, absent. 
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(E^ An Act of the Legislature was passed on the 21st day of December, 
1836, entitled " An Act to organize the Courts of this State/' which, 
after prescribing the times and places of holding the Courts of Law and 
Equity, provides, amongst other things, as follows : 

Sec. 5. That all appeals from the Courts of Law shall be heard and 
determined in a Court of Appeals, consisting of the Law Judges— and 
that all appeals in Equity shall be heard and determined in a Court of 
Appeals, consisting of the Chancellors : That the said Courts shall meet 
at the same time, and be held as follows, that is to say : at Charleston, on 
the first Monday in February ; and at Columbia, on the first Monday in 
May and fourth Monday in November. 

Sec. 6. That in all questions of Law, as distinguished from Equity, the 
Court of Chancery shall follow the decision of the Court of Law. 

Sec. 7. That upon all constitutional questions arising out of the Consti- 
tution of this State, or of the United States, an appeal shall lie to the 
whole of the Judges assembled to hear such appeals : That an appeal 
shall also lie to the whole of the Judges upon all questions upon which 
either of the Courts of Appeal shall be divided, or when any two of the 
Judges of the Court shall require that a cause be further heard by all the 
Judges. 

Sec. 8. That the Judges of Law and Equity, when assembled as afore- 
said in one chamber, shall form a Court for the correction of all errors in 
Law or Equity, in the cases that may be heard before them ; and that it 
shall be the duty of the Judges to make all proper rules and regulations 
for the practice of the said Court of Errors, and for the mode of bringing 
causes before them. 
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EDMUND MARTIZI, ADM'R. BE B0NI9 NON OF JOHN CHENET, VS. HUGH ARCHER. 

Where a suit had been commenced within the period of the statute of limita- 
tions, and abated by the death of the plaintiff, the operation of the statute will 
he pre? anted if the suit ia recommenced within a reasonable time ; bat in no 
case has more than one year been allowed for this purpose : and therefore where 
one year and eleven months had elapsed from the aba ten: en t of the first to the 
commencement of the second snit ; held that this was not a suit within a rea- 
sonable time to prevent the operation of the statute. 

Before Mr. Justice Butler, at Coosatehatchie, Fall Term, 1836. 

Assumpsit for money laid out and expended. The plaintiff's intes- 
tate was the surety of defendant to a promissory note, on which he was 

* Mr. Justice Earle was absent during this Term by permission of the Le- 
gislature. 
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sued and judgment rendered against him in his life-time. On his death 
administration of his estate was committed to Wm. D. Martin. By 
several payments at different times the judgment was satisfied, and Wm. 
D. Martin, the administrator, brought an action against the defendant, 
to recover the money thus advanced. This suit abated by the death of 
the plaintiff, and Edmund Martin afterwards obtained letters. of admin- 
istration de bonis non and brought the present action. 

Hie Honor the presiding judge, in his repott says : 

"The defendant pleaded non assumpsit, and the statute of limitations. 
He rested his defence on the last plea ; and contended there was no- 
thing in the above statement of facts to prevent the operation of the 
statute in his favor. As it was entirely a question of law, I intimated 
my opinion in favor of the defendant's plea ; and the plaintiff took a 
non-suit, with leave to move the Court of Appeals to set it aside. 

"From the time when the first payment was made, (and when the right 
of action accrued,) until the commencement of this suit, 5 years, 8 months, 
and 22 days had elapsed ; and from the time of the last payment 4 years, 
4 months, and 14 days had elapsed, which was more than sufficient to 
complete the statutory bar : and the question is, was there any thing to 
obviate the operation of the statute? It is said, that the suit by Wil- 
liam D. Martin should prevent the running of the statute ; it paving 
been commenced jn about two years from the first payment, and only a 
few months after the last payment was made. This suit was pending 1 
.year, 7 months, and 11 days. From the time of its abatement until the 
administration by Edmund Martin, 1 year and about 9 months, and un- 
til the commencement of this action, 1 year, and 11, months, and 5 days 
had elapsed. If this action can be regarded as a continuance of the ac- 
tion by William D. Martin, the statute cannot run ; but if this action can? 
qot be connected with that, what is there to prevent the running of the 
statute 1 At the time it commenced to run, William D. Martin repre- 
sented the estate of Cheney. How far can any intervening disability stop 
its current ? It was stopped for awhile, but that impediment being re- 
moved, did it continue its course, notwithstanding there was no ad minis- 
trator to represent the estate until the plaintiff took out letters 1 I 
know that the statute will not commence to run until the administration 
is taken out, if it (ias not commenced to run in the life-time of the intes- 
tate ; but where the statute has commenced to run in the life-time of the 
intestate, it is not stopped for want of administration on his estate. This 
is recognized in Geiger vs. Brown, 4 M'Cord, 423, 426. 

"I assume then that the statute had commenced to run against William 
D, Martin. But his suit suspended it for a while ; and if the present ao- 
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jtion had commenced within a reasonable time after the abatement of that 
action, the defendant cannot avail himself of the provisions of the statute. 
.One year and eleven months had elapsed from the abatement until this action 
was commenced. Is this within a reasonable time t 1 think not. Ordi- 
narily, every action is out of court after a year and a day, if not proceeded 
in. 1 am disposed to regard that as the time, therefore, within which an 
action should be commenced, to make it a continuation of the one that has 
.been let fall, or has abated by the death of the plaintiff to the first action. 
If the time within which this action has been commenced should be 
held to be a reasonable time, why may not two years, or three years, 
be a reasonable time 1 I can see nothing in this case to have prevented 
the taking out of letters of administration immediately after the death of 
William D. Martin. Suppose that administration had not been taken out 
for two years, could the statute have been arrested ? Certainly not. 

"At first I thought that the plaintiff should be allowed the actual term 
that William D. Martin's action was pending \ and if so, he would re- 
cover on the last two items, those made in 1831. I am not certain that 
this view may not be correct ; but that all the questions in the case may 
be decided, I sustained the plea of the statute to the whole demand. And 
to sustain the position I have taken, I quote the following authorities : 
Nicks vs. Martindalf, Harper's L. R. 135. Hunter vs. Glenn, 1 Bailey, 
542. Adamson vs. Smith, 2 Mill's Con. Rep. 269. Kinsey vs. Heytcard, 
1 Ld. Raym. 434. Wiicocks vs. Huggins, 2 Strange, 907. Fitzgibbon, 
170. Gray vs. Mendez, 1 Strange, 556. 

The plaintiff appeals, and moves to set aside the non»suit, and for a new 
trial, on the following grounds : 

1. That the statute was arrested by the commencement of the former 
action, and could not begin to run again until the aew administration was 
granted. 

2. That if the statute was merely suspended by the former action, yet 
the time during which that action was pending should be struck out of 
the computation, and the plaintiff be allowed four full years, independ- 
ently of the period during which the statute was suspended. 

3. That the plaintiff had obtained an order for judgment in the former 
suit before bis death, as appears by the record ; and the action therefore 
did not abate, nor was the cause out of court for a year and a day after 
his death : and that the operation of the statute remained suspended ua~ 
til the expiration of that period. 

4. That the time allowed for bringing a new action, when the old has 
failed by abatement, &c. is pot limited by any precise or fixed measure j 
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but must be reasonable ; and that the new action in thia caae was brought 
within a reasonable time after the termination of the former suit. 

5. That the several payments made for the benefit of the defendant be- 
ing partial payments of one entire debt, he is not entitled to the benefit 
of the statute but from the last payment. 

6. That the non-suit was, in other respects, contrary to law, and should 
therefore be set aside, and a new trial awarded. 

Ouria, per O'Nball, J. To prevent the operation of the statute of 
limitations, by a writ issued, it is in general necessary that it should be 
regularly continued, Ball, on Lim. 147, so as to make it in law the 
commencement of the suit before the court. Hence it is, that when the 
plaintiff discontinues or is non-suited, that be cannot reply the . former 
suit to the plea of the statute of limitations. The only exception to this 
rule is in the case of the abatement of the plaintiff's suit by the death of 
either of the parties ; in that case it has been held that if the suit is re- 
commenced within a reasonable time, that the statute will not run. Hunt- 
er vs. Glenn, 1 Bailey, 542. What is that reasonable time, is the question 
propounded by the case before us. I conceive in the answer given 
by the judge beloi?, that one year is as much as can be allowed. That 
was suggested in Hunter vs. Glenn, but not being necessary to its deci- 
sion, did not receive the consideration of the court in that case. 

It is said by Ballantine that no precise time has been fixed, but that 
£he institution of the second suit must be in the nature of journeys ac- 
counts, which must be a recent prosecution. Jf we were left merely to 
^conclude from these premises, it would seem to follow that that could not 
be a recent prosecution, which would leave the party out of court accord- 
ing to its usual practice. But the case from 2 Strange, 907, considered by 
Ballantine in his treatise on the statute of limitations, 169, is the very case 
before us. In that case, which was a suit by the executor of an execu- 
tor, to the plea of the statute of limitations the plaintiff replied the com* 
mencement of a suit by the executor before the statute had run, its abate- 
ment by his death, and the institution of this suit four years after the 
executor's death ; it was held that the replication would not prevent the 
bar of the plea, on the ground that there was four years between the 
"death of the executor and the proceeding by the new plaintiff, and that 
die most that had eyer been allowed was a year, and that within the 
equity of the provision in the statute, which gives the plaintiff a year 
to commence a new action when the judgment is arrested or reversed ;" 
but the judges said, "they would not go a moment farther, for it would let 
jn all the inconveniences which the statute was made to avoid." In this 
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State the same remark may be made ; in no case haa more than a year 
been allowed. In Hunter vs. Glenn, the case was commenced within that 
time. In this case nearly two years intervened between the death of the 
first administrator and the institution of this suit; and 1 am satisfied that 
this was not a new suit within a reasonable time, or a fresh prosecution ; 
and that, therefore, there is nothing in this behalf to prevent the operation 
of the statute. 

A former suit is not a suspension of the statute during the time it is 
pending. When it prevents the statute, it does it upon the footing that 
the plaintiff has pursued his remedy within the time limited by the statute ; 
and in such a case the second suit is connected with the first, which is re- 
garded as the commencement of the action to be tried. The time there- 
fore that the former suit may have been pending is not deducted fron 
the whole time. For if this was the case, it would in many cases pre* 
vent the operation of the statute wnen the suit was not regularly contin- 
ued ; such a consequence is sp forbidden by authority that its allowance 
cannot be thought of, and hence the construction which leads to it must 
be also rejected. The motion to set aside the non-suit is dismissed. 

Gantt, Richardson, Evans, and Butler, JJ. concurred. 

Bailey $» HuUon, for motion. Bellinger, contra. 



C. f. KARCK VS. J. H. AVINOER. 

Upon a joint and several contract, the plaintiff, although be issues his writ 
against both the parties to it, may at any time discontinue as to one and proceed 
to judgment against the other. 

Where the affidavit to bold to bail, charged that both the parties to a joint and 
several note were indebted, and bnt one of them was arrested and gave bail, and 
the declaration was filed against him alone, the bail is not entitled to have an 
txoneretur entered on the bail bond. 

Before Gantt, J. at Charleeion, May Term, 183& 
The presiding judge made the following report 3 
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"This was an action of assumpsit, upon a joint and several note fot 
ninety-six dollars and nine cents, payable to plaintiff, made by Samuel 
Jameson and J* H. A vi tiger. The note was in the following words : 
" Charleston, 16th December, 1834. On the 10th day of January next, 
1835, 1 promise to pay to Mr. C. Theodore Karck, or his order, ninety-six 
dollars and nine cents, for value received." (Signed) Samuel Jameson, 
J. H. Avinger. 

"The plaintiff commenced suit on the 12th day of March, 1835, by is- 
suing a bail writ against the two ; and the affidavit to hold to bail, charg" 
ed both J. H. Avinger and Samuel Jameson. The sheriff made the fol- 
lowing return on the writ — " Non est inventus," as to Samuel Jameson, 
and " Cepi Corpus' 9 as to J. H. Avinger, who gave bail individually in 
this action. The declaration was filed against J. H. Avinger alone, and 
no appearance having been entered for him, an order for judgment was* 
granted. In this state of the case a motion was tnade before me, to set 
aside the proceedings for irregularity ; or that an exoneretxtr be entered on 
the bail bond. I thought, on looking into the case of Moss and another v. 
Birch and another, 5 T. R. 722, and the cases there referred to, that the" 
question was settled, and that the proceedings must be set aside. I there- 
fore made the rule absolute— -from which decision, I have received notice 
of appeal on the grounds annexed* 

The plaintiff appeals, and moves to reverse the decision of his Honor, 
and to rescind the order, on the following grounds : 

1. That there was no irregularity in the proceedings, which would au- 
thorize a rule, either to set them aside, or to have an exoneretur entered on 
the bail bond. 

2. That if there was any irregularity, the application came too late, after 
an order for judgment. 

3. That the order was, in other respects, contrary to law and the prac- 
tice of the court. 

Curia, per Evans, J. Two questions are presented in this case, both 
of which it is necessary to decide. 

1. Can the judgment against the defendant be set aside on account of 
the variance between the writ and declaration f 

2. Is the bail of Avinger entitled to have an exoneretur entered on the 
bail bond t 

On the first question it seems to me there is no difficulty. The defen- 
dant entered no appearance, and there was a judgment against him by 
default. He was, therefore, not entitled to plead. The variance, if it 
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could be taken advantage of, could avail hint only by pleading* The con- 
tract was joint and several, although the note began, " I promise." 2 
Bailey, 88. Upon such a contract, the plaintiff, although he issues his 
writ against both, may at any 9tage discontinue as to one, and proceed to 
judgment against the other. The rule is otherwise on joint contracts. In 
England, a distinction is made between actions bailable, and not bailable. 
But the rule seems to be of modern origin, and I can see no good reason 
for the distinction. It has been disapproved of in that country, and has 
never been adopted in this State, so far as I am informed. 

To determine the second question, it is necessary to look into the facts. 
The affidavit charged, that both Avinger and Jameson were indebted. 
The writ issued against both. Avinger, alone, was arrested, and " gave 
bail individually." The plaintiff filed his declaration against Avinger alone. 
The principle to be extracted from all the cases, is this ; if the liability 
of the bail be changed or varied, so as to subject him to a different form 
of action, or a different cause of action, from that set out in the affidavit, 
the bail are entitled to be discharged. It does not seem to me that this 
has been done in this case. The affidavit alleges, that both are indebted, 
but the liability of the bail is not increased, nor is his contract varied, by 
the circumstances ; the drawers of the note are severally, as >Vell as joint- 
ly, liable. The contract of the bail was, that his principal should pay the 
judgment, or surrender his body. In default, the bond was forfeited, and 
the plaintiff enabled to recover of the bail a judgment for his debt, by 
way of damages, to be assessed by a jury. I have not stated the words of 
his bond, but its legal effect. Will the recovery agaidst Avinger alone 
subject the bail to any greater liability than he incurred by his bond ? If 
it does, I cannot perceive it. It is true, if both had been sued, and the 
plaintiff had recovered judgment against both, the chances of payment 
would, perhaps, hare been increased, but the defendant's bait bond has no 
dependence on the liability of another. The affidavit charges, " that 
both were indebted." This is true in fad. Each was liable for the 
whole ; and with this affidavit before him, the bail undertook that Avin- 
ger should pay, or be surrendered in satisfaction of, the damages which 
the plaintiff might recover on the cause of action set out in the affi- 
davit. 

But there is another view of this subject. This is an application to 
have an exoneretur entered on the bail bond, and to entitle the bail to this 
motion, he must .make his application according to the rules of practice 
prescribed by the court. In Sanders v. Hughes, 2 Bailey, 511, it is said, 
that before such an application as this can be heard, " the bail must swear 

tuey were ignorant that the cause of action declared on, was that which' 

28* 
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was intended to be embraced in the affidavit ; that they executed the bond, 
believing the cause of action to be different from that set out in the decla- 
ration, and that they have sustained some prejudice or injury thereby." 
It might have been sufficient to have said that no such affidavit has ac- 
companied this application, and the defendant must be left to such defence 
as he can make, when sued on the bail bond. The motion is therefore 
granted. 

O'Neall and Butler, J J. concurred. 

Bailey fy Dawson > for the motion. Eggleston if Frost, contra. 



WM. YOUMANS AND LEVI TOUMANS, TRUSTEES, VS. Wflf. B. BUCK9EB. 

Where the grantor conveyed his estate, real and personal, to his wife for life, 
and at her death, to his children, aod in the conclusion of the deed says, " and 
for the faithful execution of this deed, I do hereby appoiot my sons, Levi and 
William, trustees for my wife and remaining children; aod for the full and sure 
cooveyance of said slaves, to be for them and their use, I do hereby deliver said 
slaves aod other property into the possession of my wife and tons Levi and Wil- 
liam/' Held, that this may be regarded a conveyance to trustees, for the use of the 
wife and children; that the legal estate is in the trustees, and the wife's inter- 
est being merely equitable, is not the subject of levy and sale under an execu- 
tion against her husband. 

Before Mr. Justice Butler, at Coosawkatchie, Fall Term, 1836. 

His Honor the presiding judge made the following report of the case : 
" Trespass for taking and selling two negroes, George and Frank. It 
was admitted that the defendant, as sheriff, had levied on and sold the 
negroes, to satisfy an execution of Epkraim Smith v. William Youmans, jr. 
The plaintiffs contended that the legal title of the negroes was exclusive- 
ly in them, by virtue of a deed of trust executed by Wm. Youmans, sr. 
to them (the plaintiffs Levi and William Youmans, jr.,) on the 24th Feb- 
ruary, 1834. The following is a copy of the deed. 
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" The State of South Carolina, Beaufort District. To all persons unto 
whom these presents shall come, greeting : — Whereas, I, William You- 
mans, of Saint Peter* s parish, in the State and district aforesaid, am law- 
fully seized and possessed of, in my right, of the following slave negroes, 
to wit : Tener, Limerick, Vianna, Frank, Liddy, Narow, Bob, Jacob, 
Caroline, Nancy, Jane ; also my lands and stocks, cattle, hogs and horses, 
and household furniture. Now know ye, and all men, by these presents, 
that I, the said Wm. You mans, for divers good causes and valuable con- 
siderations, me. hereunto moving, have thought proper, and as my own 
right, and for the. good will and affection which i do bear for my be- 
loved wife, Mary Youmans, and the children I have lawfully begotten by 
her, as Levi, John, William, Robert, Thomas, Elizabeth, Sarah, Ann, Ma- 
ry, James, Lavicy, now living, I do hereby give all the abovementioned 
property to my beloved wife during her natural life, and after her decease 
to be the property of my children, viz : Levi, John, William, Robert, 
Thomas, Elizabeth, Sarah, Ann, Mary, James, Lavicy, to be equally divi- 
ded between my said childien, to share and shaie alike. I do, by 
these presents, give, grant, and confirm, unto my loved wife, Mary You- 
mans, the slave negroes, viz : Tener, Limerick, Vianna, Frank, Liddy, 
Nancy, Narow, Bob, Jacob, Caroline, Jane, and their increase ; and also 
my lands, and stocks, cattle, hogs, and horses, and household furniture, to 
be equally divided, to share and share alike, and to them and their heirs 
and assigns forever, after the decease of trty beloved wife, Mary Youmans. 
And for the faithful execution of this deed, and the property therein given, 
as therein described, I do hereby appoint my loving suns, Levi and Wil- 
liam Youmans, of the district aforesaid, trustees for my wife and remain- 
ing children ; and for the full and sure conveyance of said slave negroes, 
as abovenamed, to be for them and their use, I do hereby deliver the said 
slave negroes, and all property herein mentioned, into the possession of 
my wife, Mary Youmans, and my trusty sons, Levi and William You- 
mans. 

In testimony whereof, I have hereunto set my hand and seal this 24th 
day of February, in the year of our Lord one thousand eight hundred and 
thirty-four, aud in the 58th year of American Independence. 

N. B. The abovenamed Jane is excepted to Levicy, and confirmed by 
a former gift. (Signed,) William Youmans. [L. S.] 

Signed, sealed, and delivered, in the presence of us, Stephen Youmans, 
Levi Youmans, Wm. Stewart." 

Two objections were taken to the plaintinV title by the defendant's coun- 
sel : first, that it was not made bona fide, but with a design to defraud 
Ephraim Smith, and to deprive him of the benefit of a judgment which 
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he would probably recover against the said William Youmans, sr., in an 
.action of slander, which the said Smith commenced against the said Wm, 
Youmans, sr., a short time after the deed was executed ; and secondly, 
that according to the legal effect and operation of the deed, the donor 
had such an interest under it, as might be the subject of levy and 
sale. 

"I thought, myself, from the evidence introduced, that the first objec-. 
tion was well founded, but it is unnecessary to say any thing further in 
relation to that, as the jury have found a verdict, sustaining the second ob- 
jection alone. They were well warranted in finding such a verdict, from 
what 1 said to them in my charge. I charged them, that assuming the 
deed to be fair, and unimpeachable for fraud, it secured such an interest 
to the donor as might be the subject of levy and sale, and they found ac- 
cordingly ; at least, I so understand it. The verdict is in the following 
words: " We find for the defendant, on the ground that the life interest 
in the negroes was liable to sale. (Signed,) Archibald Chaplin, 

Eoreman*" 
, "The only question, therefore, for the Court of Appeals, is, did I put a 
legal construction on the deed % The donor, the husband, gives by deed 
a life estate to his wife, and expressly secures the possession to her. The 
last clause of the deed is as follows : " I do hereby deliver the said slave 
negroes, and all the property herein mentioned, into the possession of my 
wife, Mary Youmans, and my trusty sons, Levi and William Youmans." 
It was, no doubt, the purpose of the donor to copvey his property in such 
a way that it could not be reached by execution ; but at the same time he 
wished to secure a life estate to his wife, and thereby, a usufructuary 
interest in the property to himself during his own life. The property 
was in his possession at the time of the levy, and had been in his pos- 
session flora the date of the deed, although he had made a formal delive- 
ry to trustees and his wife, at the time the deed was made. It was con- 
tended that the wife's possession was for herself, by permission of the 
trustees, and that the husband had nothing but an equitable intei est, which 
could not be sold ; that is, he had a right merely to use the rents and 
profits of his wife's interest, which was vested in trustees for her use and 
benefit. Now, I think the donor had something more ; he had not only a 
right to the use, but to the possession. The possession of the wife was 
his possession. And that interest, little or much, I thought was subject to 
levy and sale ; and I think I am sustained in this view of the case by the 
case of Fogartie v. HubbelL 

The plaintiffs appeal, and move to set aside the verdict, and for a new 
trial, on the following grounds : 
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1. Tbat his Honor erred in charging the jury, that according to the 
legal effect and operation of the deed, the donor had an interest under 
it, which might be the subject of levy and sale under execution against 
}iim. 

2, That the finding of the jury was contrary to law* 

Curia^ per O'Nball, J. This case turns upon the legal effect of the 
deed under which the plaintiffs claim : if that be a conveyance to the plain* 
tiffs, and the use be not executed, then this verdict cannot stand. 

It is contended, first, that the conveyance is a direct conveyance to the 
wife of the grantor for her life : if this be true, there can be no doubt 
that at law it is void ; for in such a case it is nothing more than a grant 
from the husband to himself. But in equity a deed from the husband tQ 
his wife would be supported as an agreement to bold to the separate use 
of the wife, and the husband would thus be made her trustee. To test 
the objection made to the operation of the deed, it is necessary to look at 
it in all its parts, and to give it such a construction, that it may not conflict 
with the law, if that be possible. There is no form of words necessary 
to give effect to a deed conveying personal property in trust for the use 
of another. Like most other instruments, the intention, when plain, is to 
have effect. The deed conveys, in the first place, the property to the wife 
for life, and after her death to the grantor's children. If it had stopped 
here, it is plain that the husband's title would have remained undivested * 
but in another part of the deed, he says, " and for the faithful execution 
of this deed, and the property therein given, as therein described, I do 
hereby appoint my loving sons, Levi and William Ifoumans, of the district 
aforesaid, trustees for my wife and remaintflps^HrQl^and for thefuty 
and.sure conveyance of said slave negrocftfiMmMtmb&f \ be for them and 
their use, I do hereby deliver the said slJbqMroes, andngjJ^proj>ertv here- 
in mentioned, into ike possession of mrfcmft, Mar^Sfmans^^nd my sons, 
Levi and William Youmans" This P%t°\?B untectraj|£l vper must be 
construed with what has gone before. Vne soxyv&JmT andjrWilliam, are, 
appointed trustees for the wife and rei^n%^childrenrTheir appoint- 
ment was for the purpose of giving legaleCttW^K deed — for in the 
words of the deed, they were appointed for its " faithful execution." If 
would have had no legal effect if trustees could not take a present inter- 
est in the property. In this connection the deed may be regarded as con- 
veying the property to them in trust for the use of the wife and children. 
The subsequent words, " for the full and sure conveyance of said slave 
negroes, abovenamed, to be for them and their use, I do hereby deliver; 
the said negroes, and all property herein mentioned, into the possession of 
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my wife, Mary You mans, and my sons, Levi and William Youmans," 
places the matter beyond doubt. For a trust in personal property is a 
mere bailment, it is- a delivery to one for*the use of another. Jones v. 
Cole, 2 Bailey, 330. This being so, the delivery to the wife and trustees, 
was a good conveyance of the legal estate of the grantor to them, to hold 
to the respective uses contained in the deed. The trustees took the legal 
estate by their possession, and the wife the equitable by ben's. The pre- 
vious parts of the deed are to be regarded as the mere declaration of the 
uses to which the estate was to be held. 

But it is said, if this be so the use was executed for the life of the wife, 
by the delivery to her, aifd that therefore tbe husband's martial rights at- 
tached, and the property was revested in him. This, however, is a mista- 
ken view. A conveyance of land to trustees, for the use of the wife, is 
not executed by the statute of uses. For it is necessary, to give effect to 
the trust, that it should not be executed. It is the preservation of the 
rights of the wife against those of the husband. This is more especially 
the case, when the husband conveys to trustees for the use of his wife. 
To permit the use to be executed would defeat the deed. In personal es- 
tate generally, the right of the property is in the trustee : he may divest 
himself of it by an unconditional delivery to his cestuique trust. But 
where the cestuique trust is a married woman, her possession does not di- 
vest the legal estate of the trustee. She is regarded as holding under him 
and by his permission. 

According to these views, the plaintiffs, having the legal estate, could 
recover against a stranger, who disturbed the possession of their cestuique 
frusU 

Tbe motion fot a new trial is therefore granted. 

Gantt, Richardson, Evans, and Butler, JJ. concurred. 
Bailey, for the motion. DeTrevilU, contra. 
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JOHN STENT, AKD ELIZABETH HIS WII*E, VS. BENJ. t. HtJHT. 

Where there is a subsisting agreement between the parties, upon which the 
plaintiff's right to the money depends, the action mast be on the special con-* 
tract, and the plaintiff cannot recover on the common counts : but if the plain- 
tiff's right to the money is wholly independent of the agreement, he may re- 
cover on the common counts. And therefore, where an attorney, under a special 
agreement to prosecute a claim and to retain 20 per cent for his trouble, received 
his client's money — held that the money might be recovered on the common 
count for money had and received. 

Before Mr. Justice Gantt, at Charleston, May Term, 1836. 

Curia , per Evans, J. The facts of this case, so far as it is necessary 
to state them for the purpose of deciding this cause, are these : Mrs. 
Stent was one of the distributees of one Joseph Motte, who died intes- 
tate in the State of New York, on the 21st of July, 1833. The plain- 
tiffs executed a powei of attorney to the defendant, authorizing hirn to 
ask, demand, and receive Mrs. Stent's share of the real and personal es- 
tate of Motte. On the 25th July, 1833, an agreement was entered into 
between Stent, for himself and wife, and the defendant, in these words, 
viz : "That Benjamin F. Hunt should proceed to New York, and fully 
investigate the estate of Joseph Motte, deceased, of Harlem, and shall 
prosecute the claim of us, the said John {Stent and wife, to receive all the 
real and personal estate to which we may be entitled ; and we agree that 
the said Benjamin F* Hunt shall retain twenty per cent, on the amount 
received! in lieu of all fees and commissions, for adjusting, investigating, 
and paying over the amount so to be recovered." In pursuance of this 
agreement, the defendant proceeded to New York, and instituted the ne- 
cessary proceedings, for the purpose of reducing into possession Mrs. 
Stent's share of the estate of Motte. In May, 1834, the defendant re- 
ceived of the administrator of Motte, $1,400; and in Match, 1835, he 
received the further sum of $584,69, being the, share of the plaintiffs of the 
personal estate. The real estate was afterwards sold for $16,700, of which 
sum it would seem from the evidence, Mrs. Stent was entitled to (£) one 
eighth part. In consequence of some disagreement between the parties, 
this action was brought to recover of the defendant the plaintiffs's share of 
the money received, after deducting the defendant's commissions. The 
action was indebitatus assumpsit, for money had and received to the plain- 
tiftVs use. It was objected , that as there was a special agreement between 
the parties, the plaintiffs should have declared on the special agreement.- 
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The presiding judge was of that opinion, and non-suited the plaintiffs f 
and the motion in this court is to le verse that decision. 

There is no doubt of the correctness of the principle, that where there 
is a subsisting agreement between the parties, upon which the plaintiff's 
right to recover depends, there the action must be on the special contract, 
and the plaintiff cannot recover on the cdfiimon counts. This doctrine is 
Well explained in the base of Aye vs. Slubbs, 1 Hill, p. 384, and all the 
leading cases are referred to. If this action was for the non-performance 
of the agreement, then the pribciple contended for would apply. But I 
apprehend the plaintiffs^ title to their money is wholly independent of the 
agreement. Did the defendant receive the money under the agreement % 
No. He received it by virtue of his power of attorney from the plaintiffs 
to him. Without this he never could have possessed himself of it. If the 
defendant bad brought his action to recover his compensation of 20 per 
cent., he should have declared on the special contract, because, independ- 
ent of that, he had no right to the compensation. This case does not vary 
from the common case of an attorney's receiving his client's money, which 
he has no right to retain. It may be recovered from him as money had 
and received to the use of his principal. A client delivers a note to an 
attorney and says, collect this, and I will give you 20 per cent. The 
attorney's right to his commission depends On the contract; but his client's 
right of action depends on the fact that the money is his and received for 
bis use. Other points were made and argued, but is the non-suit was 
granted on this ground alone, it is not thought necessary to express any 
opinion upon them. The motion is granted. 

Richardson, O'Neall and Butlbb, JJ., concurred. 

» 

Yendon if M*Bcthi fdr the motion. Tkompam^ contra^ 
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». MAETII* iC CO. VS. JOHN BOWIE. 

A confession of judgment under the Act of 1821, before the Clerk of the 
Court of a district other than that where the defendant resides, will be valid. 

r 

Before Gantt, J. at Charleston, May Term, 1836. 
The case is stated in the following opinion of the Appeal Court. 

Curia, per Richardson, J. A judgment had been confessed in 1835, 
by the defendant, before the clerk of the court, in the form prescribed by 
the Act of 1821. 

The judgment has been set aside, at the instance of a junior judgment 
creditor of Wm, Bowie, upon affidavits, affirming that the defendant was 
net a resident of the district where the judgment 'was confessed, at the 
time of the confession, nor at any other time. 

The motion is to reverse that decision. And the case depends upon the 
construction of the Act. 

The enactment is as follows : " That from and after, etc it shall be 
lawful for any debtor, in the presence of, and with the consent of, his cred- 
itor, or his or her agent, to go before the clerk of the Court of Sessions 
and Common Pleas, of any district \u this State, in which such debtor 
usually resides, and confess a judgment on any bond, note, or book ac- 
count, under the conditions and regulations hereinafter prescribed. That 
it shall be the duty of the said clerk, on the application of any debtor and 
creditor to confess any judgment, on the production of the evidence of 
the debt, and the creditor's swearing that such debt is fairly and bona fide 
due, and that such confession is not for the purpose of defrauding the just 
.creditors of the said debtor, to transcribe in a book to be kept by him for 
that purpose, the note, bond, or account, and file the original; in which 
book be shall cause to be written under the copy of such note, bond, or 
account, a confession to the following effect, to wit." 

The following is the formula adopted : " I, A B, do hereby confess, 
that I am fully indebted to C D the sum of — — dollars, being the 
amount of the bond, note, or account above transcribed, and interest there- 
on, (if any.) Given under my hand, the day of  , in the year 

of our Lord one thousand eight hundred and . (Signed,) A. B. 

In the presence of ." 

" Which confession, from the date thereof, shall create a lien upon the 
lands and tenements of such debtor ; and as against subsequent purcha- 

29 
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sere and judgment creditors, shall bear date from the day of signing a* 
aforesaid." 

The object of the Act is, plainly, to introduce a new and brief formula, 
by which 'any debtor may make a confession of the debt he owes, without 
the agency of a professional lawyer; which judgment, when confessed in 
that form, shall have the same effect as other judgments. 

The clerk, who takes and enters up the judgment, is the executive or- 
gan of the court, in this, as well as in all other judgments. The attorney 
at law is dispensed with ; and the costs are diminished. But the judg- 
ment entered, is by virtue of the jurisdiction of the court, of which the 
clerk is the organ. 

The argument, that virtually the Act creates a new jurisdiction in the 
clerk, independent of the court, is not supported by the Act. The new 
duty given to the clerk, is, that he shall draw up the formula laid down, 
instead of an attorney. The Act gives him no judicial authority, and 
ousts the court o£ none. 

If affirmative arguments were required to prove this, it is found in the 
next clause of the Act, which directs that such judgments shall be pub- 
lished by the Court of Common Pleas ; and points out the manner of pro- 
ceeding to set aside such judgments in the court and by the jury, if there 
be any fraud alleged. 

It is further argued, that the Act requires that the debtor must have 
been a resident of the district where the judgment was confessed. 

But this is evidently the privilege of the debtor, which he may yield 
up at pleasure. It is like the privilege of every man, to be sued only 
where his person is found. But this he may, and frequently does, yield 
up. After Wm. Bowie had declared himself a resident of Charleston 
district, for the purpose of confessing the debt, he cannot aver its untruth ; 
he had dispensed with his privilege, and to set aside the confession would 
be a fraud upon the creditor. 

The decisions in England, under Statutes Merchant and Statutes Staple, 
must illustrate this part of the argument satisfactorily. 

Our Act is indeed a practical extension of the principle of those Acts 
to all debtors, instead of confining the facility of confession and judg- 
ment to one class or place. And the author may have derived the noiion 
from these statutes. 

Be this as it may, he has introduced an effectual manner of entering up 
judgments by confession, in the Court of Common Pleas. And the mo- 
tion to set aside the rule, which was made absolute, is granted. 

CNeall, Evans, and Butler, JJ. concurred. 
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Mi*. Justice Gantt dissenting, delivered the following opinion. 

By the Act of 1821, a person resident in the district, may- go before the 
clerk of the court of said disttict, and confess a judgment for a just debt, 
which the creditor is to make oatb of— the form of the confession is pre- 
scribed by the Act, and such confessions are to be read on the first day of 
the court next thereafter, for the purpose of notifying all citizens of the 
district of the same. John Bowie, the defendant, had no residence in 
Charleston district, a fact admitted, and yet the clerk of the court took his 
confession for a large amount to the plaintiffe. The motion below, was* to 
set aside said judgment, as being coram nan judice, and was granted. 1 
adhere to the opinion then given, strengthened by the authorities which 
have been relied on in support of it; The Act of 1821 is remedial in its 
nature, and should be construed so as to suppress the mischief and ad- 
vance the remedy. The present decision, in my judgment, will' tend to 
advance the mischief and suppress the remedy. It ought to appear on the 
face of every proceeding of this kind, that the requirements set forth m 
the Act had been observed ; without this, the Act is void ; and it is the 
proper business of this court to keep all inferior jurisdictions within the 
sphere of the powers delegated to them. There is nothing, therefore, 
which can sanction this confession ; it amounts to a naked usurpation, and 
no more, and should be promptly set aside as void. 

Memminger, for motion. Petigru, contra.' 
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Where the maker of a note draws ir payable to a real person, and forges his 
endorsement, and puts the note in circulation, in an action by a bona fide holder 
against the maker, proof of the endorsement is unnecessary— -the maker will be 
estopped from saying that it was not genuine. 

Before Mr. Justice Evans, at Charleston* January Term, 1837. 

His honor the presiding Judge, reported the case as follows :— 
" This was an action on a' promissory note. The note was payable to 
John Fort and Joseph Maybank, and endorsed to the plaintiff, Meacher. 
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The defendant was the maker. There was no doubt as to the signature 
of the defendant, as maker, or of Maybank, one of the endorsers. The 
defence relied on, was, that the signature of John Fort, one of the endor- 
sers, was a forgery ; and as the note was made payable to John Fort and 
Maybank, the plaintiff could not recover unless both endorsed it. There 
is no doubt of the correctnesa of this position, as a general rule. It was 
clearly proved that the si gnat ore was not John Fort's. But the plaintiff 
contended that the defendant himself had either forged the signature of 
John Fort, or had procured it to be done, and bad put the note in circula- 
tion, and was thereby precluded from objecting to the forgery of the sig- 
nature of the endorser, Fort, who was the defendant's father. The plain- 
tiff, Meacher, was a bona Jide holdet ; having received the note from one 
Bruerton, on account of a debt due to him by Bruerton. 

"When the note became due, Meacher sent an agent (Stillman,) to 
demand payment of the drawer, at his residence on Black river, fifteen 
miles above Georgetown. Stillman told him if it was not paid it would 
be protested, and the endorsers called upon for payment. The defendant 
replied, it was impossible for him to pay it before January, (the note was 
due 1st December,) and spoke of selling some property to pay the debt. 
The demand of payment was made for Meacher. 

" A bond, signed by John E. Fort and John Foit, was offered in evi- 
dence, to enable the jury to decide whose writing the signature of John 
Fort was. 

" On the part of the defendant, John Fort was examined. He denied 
that the signature was his, or that he had ever authorized any person to 
sign his name on the note. In fact, be had never heard of the existence 
of any such paper, until it was presented to him by Meacher, 1st Febru- 
ary, 1833, (which was some months after its date. It was due 1st Decem- 
ber, 1633.) As soon as he knew of the note, he advertised it as a forgery. 
Defendant is his son, and lived, at the date of the note, at the thirty-two* 
mile house. A Mrs. Durant had rented the house fiom Bruerton, and 
kept a tavern. Defendant married her daughter, and heard him say he 
would buy the place if he could. He tried to do so, but could not make 
the payment. Bruerton had very little property, and the defendant never 
had any property from him of the value of this note, (900 dollars.) 

" In ray charge to the jury, I told them, that from the evidence, I 
thought Meacher should be regarded as the lona Jide holder of this note ; 
he having received it from Bruerton in the course of a regular business 
transaction ; but to enable him to recover against the maker, it was neces- 
sary to prove that the payees of the note had parted from their interest by 
endorsements This was the general rule, but there were exceptions* 
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"' Among the exceptions which were applicable in this case, were these i 

44 1. If the maker of a note make it payable to a fictitious person, 
which fictitious name he writes on the note, and then puts it in circulation. 

44 2. Or if he make it payable to a real person, and forge his endorse-* 
tnent, or if he procure it to be done, and then put it in circulation. 

44 In these cases the drawer could not insist on proof of the endorse- 
ments, because he was estopped to say that was not genuine which be 
had represented to be so, by putting it in circulation. 

44 It was submitted to the jury to decide, whether the evidence in this 
case brought it within these exceptions to the general rule. They found 
for the plaintiff. The notice of appeal is annexed. 

44 On the trial, the plaintiff contended he could recover on the promise 
made by defendant to pay at January, when Stillman demanded payment. 
I did not think so ; but I find it alledged in the notice, as a ground, that I 
did not instruct the jury that the plaintiff could not recover on this pro- 
mise, unless it had been declared on. I certainly so decided in the hear* 
ing of the jury } and I charged them to find for defendant, unless they 
believed the case came within the exceptions hereinbefore stated." 

The defendant moves for a non-suit, or a new trial, on the grounds fol- 
lowing : 

1. Because the plaintiff's case was without evidence, in this, that the 
declaration was upon a note, and no proof of the indorsement alleged iu 
the declaration, which was necessary to convey a right to the plaintiff. 

2. Because the court did not instruct the jury that the plaintiff most 
recover on the note only, and could not recover upon the promise made to 
the plaintiff, as the same was not declared on ; and if it had been, was 
founded on no consideration. 

3. Because the verdict was against the positive evidence, as to the en* 
dorsement, and the Judge erred in charging the jury, that although the 
endorsement was not genuine, they were at liberty to presume it was made * 
by the assent of the real payee of the note, and that if so made, the inter- 
est in the note was thereby passed to the plaintiff 

4. Because the Judge erred in charging the jury, that if the name of* 
the payee of the note was written by the maker, the plaintiff was entitled 
to recover under a declaration setting forth a real indorsement by the 
payee himself; whereas, it is submitted, that if such was the state of 
facts, the action should have been founded on the deceit 

m 

Curia, per Evans, J. This court is of opinion there was no error itf 
the charge of the presiding Judge* The facts of the case were for the 
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decision of the jury, and there does not appear to be any sufficient grouncf 
to disturb the verdict. The motion is dismissed. 

Gantt, Richardson, O'Neall, and Butler, JJ. concurred. 

Thompson, for the motion, Petigru, contra* 
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THE STATE, EX RELATIONE THE ATTORNEY GENERAL, VS. JEREMIAH D. TATES* 

SHERIFF OF CHARLESTON DISTRICT. 

A sheriff's bond executed in the form and for the sum prescribed by law, is 
not vitiated by having annexed to the names of some of the sureties the word, 
"For twenty-five hundred dollars pro rata with the other co-obligors on this 
bond ;" this sum being the equal part of each surety ; and the Act of 1829, 
which prescribes the form of the bond, not having altered the liability of the 
bondsmen, these words only express the true liability of the parties. 

And v/here a sheriff elect had, within three weeks after his election, (the time 
prescribed by law) executed such a bond, which was duly approved by the com- 
missioners appointed to approve securities, and the Attorney General refused tb 
approve it on account of its supposed informality, and in consequence the Trea- 
surer refused to accept it ; and the sheriff afterwards, but after the expiration of 
the three weeks, executed another bond which was approved apd accepted ; it 
was held that he bad not incurred a forfeiture of office. The forfeiture of office 
is consequent upon the neglect to give the bond within three weeks, and not 
upon the non-approval of the Attorney General, or the non-acceptance of the 
Treasurer. 

Before his Honor Judge Bay, Charleston, April, 1836. 

Motion for a rule on the said sheriff elect, to shew by what authority 
he holds his office of sheriff of Charleston district. 

This respondent, throwing himself upon the justice of the said court, 
comes in and shews for causes the following, as the grounds and authori- 
ty by which he holds and exercises the office of Sheriff of Charleston 
district, to' wit : 



CHARLESTON, FEBRUARY, 1837. 231 

That on the 1] th and 12th days of January last past, an election was 
iield in the said district for a sheriff thereof; that on the 16th day of the 
said month, this respondent was by the managers of the election de- 
clared duly elected sheriff; that on the 27th day of said month, a bond in 
conformity with the requisitions of the Act of Assembly, (in such case 
made and provided,) in the penal sum of fifty thousand dollars, was exe- 
cuted with twenty sureties, and approved on the 29th day of the same 
month, by a majority of the commissioners appointed by the legislature 
to approve bonds of public officers of their district, to wit : Simon Mag- 
wood, Thomas Blackwood, and Edward Carew, Esquires ; as by a certifi- 
cate of the treasurer, Wm. E. Hayne, herewith filed, will appear; 'that 
application was made to the Attorney General, to approve the form of the 
bond, but that officer refused to approve ; that he gave no written opin- 
ion, but stated verbally his objection to be, that several of the obligors 
had attached to their signatures the following words : "for twenty-five 
hundred dollars, pro rata with the other co-obligors on this bond." That 
then this respondent, to wit : on the 29th day of January, tendered the 
bond to the treasurer, who refused to give a certificate of the bond being 
lodged in his office, on the ground that the approval of the Attorney 
General was not endorsed thereon. 

That this respondent applied to his Honor Judge Butler, for a manda- 
mus to compel the Attorney General to approve the form of said bond, 
and the treasurer to receive the same ; that it was held under advisement 
for some days, the precise time this respondent is unable to say, as his 
counsel who then appeared for him, is absent from the city. That his 
Honor Judge Butler refused to order the mandamus, and gave the fol- 
lowing judgment* That is to say, "The terms of the condition anneked 
by several of the relator's sureties to their signatures being ambiguous, 
I am unwilling to order a mandamus on the within suggestion ; but 1 un- 
hesitatingly express the opinion, that the sureties on a sheriff's bond are 
severally liable, not for the entire penalty, but only for their aliquot pro- 
portions thereof: each surety, however, is liable to the full amount of such 
aliquot proportions, with the right of compelling contribution from his 
co-sureties." 

That this respondent then prepared and executed another bond, with 
twenty sureties, as a substitute for the former bond, bearing date the 
same day and year, to wit : on the 27th day of January, 1836 ; that 
the commissioners, to wit : the same before mentioned, approved of this 
bond also, as will appear from the certificate of the treasurer ; that the 
Attorney General then endorsed his approval, and that it was lodged with 
the treasurer on the 12th day of February, who accepted the same ; ancj 
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this respondent was duly commissioned ; by virtue of which said commis- 
sion, this respondent entered upon, and now holds and exercise*, the said 
office of sheriff of Charleston district. J. D. YATES. 

Sworn to before me, 2 1st April, 1836. W. S. Smith, Q. U. 

The foregoing are the principal and leading facts of this case, and they 
appear to me to call loudly for the interposition of the power of this court, 
to protect the respondent from the injustice aimed at him, by fin attempt 
to deprive him of the office of sheriff of Charleston district, to which be 
has been duly elected and commissioned, agreeably to the principles of 
our constitution. 

I am, thetefore, fully and clearly of opinion, that the rule for the in- 
formation should be set aside and dismissed, and that the respondent 
should be permitted to serve out the remainder of the term for which he 
has been elected, agreeably to the rules of law. 

From this decision an appeal was taken. 

Curia, per Richardson, J. We have to inquire whether Jeremiah D. 
Yates is constitutionally and legally entitled to the office of sheriff of 
Charleston district 1 

The facts of the case are unequivocal. On the 14th and 15th of Jan- 
uary, 1836, the respondent was duly elected sheriff of the district ; and 
on the 29th of January, presented his bond for the performance of his 
official duties. 

This bond had been certified, and the sureties of Yates approved by 
the commissioners appointed for such purposes. But the form of the bond 
not being approved by the Attorney General, the treasurer refused to ac- 
cept it. Upon this non-acceptance of the treasurer, after having tried to 
procure a writ of mandamus t in order to require the Attorney General to 
approve the form of the bond, and failing in bis motion, Yates executed 
another bond, as of the same date ; which being duly certified by the 
commissioners, was also approved by the Attorney General, and accepted 
by the treasurer, on the 12th February. And thereupon, Yates entered 
upon the duties and privileges of the sheriff of Charleston district, on the 
24th of March following. 

£: Both bonds were under the penalty and in the condition and due form 
of law. But the bond presented on the 29th of January, bad the follow- 
ing words annexed to the names of some of the bondsmen, who had sub- 
scribed as the sureties of the sheriff, i. e. "For twenty-five hundred dol- 
lars, pro rata with the other co-obligors on this bond." And the Attorney 
General had declined approving of that bond, on account of such words 
being annexed ; apprehending, no doubt, that such terms might alter the 
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liability of the sureties, from the legal condition set forth in the body of 
the bond. 

By the Act of 1795, the sheriff elect is required to give bond and 
security within three weeks after his election ; or in default, to vacate his 
office. And the objection to the respondent holding his office, is, that the 
bond tendered on the 29th of January, was not in form of law, by reason 
of the terms annexed to the signatures of some of the sureties ; nor ap- 
proved by the Attorney General, nor accepted by the treasurer. 

And as to the second bond, tendered and accepted on the 12tb of Feb? 
ruary, although in due form, yet not being tendered or accepted within 
three weeks after the election. Yates cannot hold the office by virtue of it. 
Because the office had, at that time, been already vacated. 

It will be seen at once, that if the bond tendered on the 29th of January, 
was in legal form, it ought to have been approved by the Attorney Gene- 
ral, and accepted by the treasurer; and if it had been so approved and 
accepted, then Yates must have been entitled to the office. 

This statement brings us to the proper questions to be decided. 

1. Was the bond tendered on the 29th of January, in due form, or not t 

2. If that bond was in due form, so as to leave the office unvacated, then 
does the bond accepted on the 12th of February, constitute the previous 
security required of the sheriff elect, and thereby still uphold Mr. Yates 
in his office 1 

" As to the first question, was the bond of the 29th of January in due 
form 7 

The objection to the from is, that the terms annexed to the signatures of 
some of the bondsmen, would confine the liability of these bondsmen to 
92,500, or the aliquot part of the penalty of $50,000; whereas, the Act 
of 1829, was intended to make each security, as well as the principal, 
liable for the whole amount of the penalty. 

Let us admit that the- terms annexed to the signatures would operate to 
confine the respective amounts for which the sureties ought to have been 
bound, to $2,500. And the question will then be, do not these terms still 
amount to no more than the harmless expression of what the law really 
requires of the sureties, and that, therefore, such terras make no differ- 
ence in the condition of the bond. 

The Act of 1795, enacts as follows : 

2 Brevard, p. 217, &c. "And the persons who shall be approved of, 
and join as securities," &c. "shall severally be held," &c, "each for his 
equal part of the whole sum in which the bond is given," &c. "and no 
more than such equal part shall in any court be recoverable of or fronj 
any one of the said securities," &c. 

30 
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This enactment is too plain to be questioned. The words annexed to 
the signatures express the true liability of the sureties, and are as harm- 
less as if the sureties had informed us in the same manner, that they were 
not to be liable at all, until the return of "nulla bona" against Jeremiah 
D. Yates, which is provided in the next page of the same Act; which if 
annexed to the names of the bondsmen, would amount to an immaterial 
superfluity. 

But on this head, it is further urged, that by the Act of 1629, p. 21, the 
form of the sheriff's bond is adopted : and inasmuch as the Act requires 
a joint bond of the officer and his sureties, it follows, that every bonds- 
m8n is liable for the whole penalty ; and by adopting such a form, the 
clause of the Act of 1795, before quoted, is virtually repealed. The an- 
swer to this objection is very simple. There is no repeal of the former 
Act. Such a repeal would be by mere implication, which ought not to 
take place, unless there be an irreconcilable incongruity between the two 
Acts j but such incongruity does not appear. 

m 

The Act of 1829 preset ibes the form of the bond to be given by all 
pub]ic officers, but leaves the liability of the bondsmen precisely as it 
stood. The two Acts are consistent, and stand well together. 

,r 

But again, it is argued that the Attorney General did not approve of 
the form of the bond. 

The Act of 1820, p. 42, enacts, &d. "That every bond to be hereafter given 
by any public officer/' &c. &c., "shall previously to its being accepted or re- 
corded, be examined by the Attorney General/' &c. &c., "who shall certify 
in writing, on the back thereof, that be approves of the form of the said 
bond ; without which certificate, no such bond shall hereafter be accept** 
ed." This enactment plainly prohibits the treasurer from accepting the 
bond, before tbe form of it shall have been approved of by the Attorney 
General. But no forfeiture of the office is consequent upon the non-ap- 
proval. The forfeiture still depends upon the Act of 1795, and turns 
upon the neglect to give the bond with approved securities, within three 
weeks after the election of the claimant. This will be seen more direct- 
ly hereafter. 

But it is further argued, that inasmuch as the treasurer did not accept 
of the bond, within three weeks of the election, Yates could not enter 
upon his office. 2 Bailey, 216 — 17. 

By the Act of 1795, 2 Faust, 8, it is enacted, "That the persons who 
shall be hereafter elected to the office of sheriff," &c., "shall, within three 
weeks," &c, "enter into a bond," &c., "payable to the treasurers," 
"which bonds shall be executed by the said sheriffs respectively, and 
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any number of securities, not exceeding twenty, nor less than five, which 
securities, before they are accepted or received by the treasurer, shall be 
approved of in writing, by the commissioners, in manner hereinafter di- 
rected ; who are hereby severally authorized and required to consider 
and determine, in their several districts, respecting the competency of the 
several persons to be offered by the sheriffs for the purposes aforesaid." 

What is here required of the sheriff elect 1 He is required to enter 
into bond to the treasurer, with securities to be approved of by the 
commissioners, before they shall be accepted by the treasurer. And the 
sheriff must give such bond and securities, within three weeks succeed* 
ing the election; 

The Act then goes on to enact as follows :' "And no person to be elec- 
ted or appointed to the 1 office of sheriff, shall be permitted, by the judges, 
to enter upon the execution of his office, until he has recorded in the 
office of the clerk/' &c. &c., "a certificate from the commissioners," &c, 
"that such sheriff hath duly executed and lodged in the treasury, such 
bond with such security as is required by this Act." 

This enactment does no more than suspend the sheriff in the execution 
of his office, until he should have recorded in the office of the clerk, the 
certificate required. But his office is not vacated by the omission or de- 
lay to record the certificate. 

After the foregoing enactment, the clause of forfeiture follows, in these 
words: 

"And if any person, so to be elected or appointed, as aforesaid, to the 
said office, shall fail to provide and perfect the security, within the time 
required by this Act, the office of such sheriff shall be, and is hereby de- 
clared to be, vacated." 

Upon this enactment, we are to ask, what is the condition upon which 
the office "may be claimed, and what is the cause of the forfeiture % 

The condition precedent to the title of the sheriff elect, to enter upon 
bis office, is, that he shall have entered into the bond, together with such 
securities as the commissioners have affirmatively approved of, within 
three weeks of his election. And the cause of forfeiture is the omission 
to give such bond with such security, within the prescribed time. 

It follows, therefore, that the momeut the commissioners had, on the 
97th of January, 1 836, certified upon the bond of Jeremiah D. Yates, 
their approval of the sureties offered, he had provided, and in the lan- 
guage of the Act, perfected, the security required, atid his title to the office 
attached at that moment. 

The non-approval of the Attorney General, or non-acceptance of the 
treasurer, like the delay of recording the certificate of the commissioners 
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with the clerk, are merely reasons for a postponement of the practical 
duties and privileges of the office. 

They occasion unavoidable delay, but do not vacate the office. 

From these premises, we may fairly conclude, that the respondent did 
fulfil the conditions of office, as required by the Act of 1795, and in 
due time. That the Attorney General might well have approved of 
the form of the bond, and the treasurer have accepted it. And that, 
therefore, the office has not been vacated by the non-approval of the one, 
or the non-acceptance of the other. 

But the second inquiry remains to be answered. 

Mr. Yates executed another bond, of the same date with the former, 
and in due form of law, had it properly certified and approved* This bond 
was accepted by the treasurer on the 12th of February, 1836, which 
was after the prescribed time of three weeks. 

Can this second bond be a fulfilment of the condition of giving bond 
within three weeks of the election % 

The answer must have been anticipated from the principle already con- 
sidered. 

No matter when this second bond was accepted, if the acceptance was- 
before Yates entered upon his office. It is a good bond, both at common 
law, and under the Act of 1795. It binds the bondsmen from the time of 
acceptance, and fulfils the condition of giving security for the faithful dis- 
charge of the duties of the sheriff's office : provided Mr. Yates can hold 
the office legally. 

On this head, the argument is, that the bond presented on the 29th of 
January, is as no bond, because unaccepted by the treasurer, who could 
not accept it before the approval of the Attorney General. 

Let this be granted ; yet still the question is, has Yates incurred the 
forfeiture, not by leason of his own omission to enter into bond, whicb 
under the Act is the only cause of forfeiture, but by the omission of 
another officer. 

In a word, can Yates incur the penalty, by doing, in proper form, and 
in time, the very act, the omission of which act, in form and time, would 
be the cause of forfeiture % 

If Yates had persevered in tendering no other bond but the first, he 
must have obtained his office, notwithstanding the delay occasioned by 
the non-acceptance. And his tender, and the acceptance of the second 
bond in lieu of it, cannot lessen hid right to the office, which had attached 
by reason of the tender of the first bond. 

A question may possibly arise, whether be has not given double security, 
i. e. by the first, as well as the second bond. 
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But in fact, be did tender a proper bond within three weeks, and in 
feet he has since given the security required by the Act, which has been 
accepted. 

The only evidence of Yates's neglect to give bond in time, is merely 
ostensible. The treasurer did not accept it, but there was no neglect or 
omission on the part of Yates. And if the mere non-acceptance of the 
treasurer, in due time, coujd bring the forfeiture upon Yates, then, any 
such delay or mistake of that officer, whether involuntary or wilful, hostile 
or excusable, would oust the successful candidate, and supercede the 
election. 

Such a consequence would, of itself, constitute a strong argument against 
the appeal to this court. But the decision turns upon the Act of 1795. 
Its letter was fulfilled by Yates when he tendered the first bond, in proper 
form, on the 29th of January, and his right attached. The spirit and 
object of the Act was answered and satisfied, when the treasurer accep- 
ted a proper and legal bond, in lieu of the former bond, on the 12tb of 
February. This enabled Yates to enter practically upon the right which 
.had attached on the 29th of January, by virtue of the tender of the first 
bond ; and Yates is, therefore, legally and constitutionally sheriff of 
Charleston district. 

Gtantt, ON e all, Evans, and Butler, JJ., concurred. 

J. X*. WiUon if Lance, for the motion. Alto. General Sf Yea don, contra. 
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Where nothing appears on the face of the proceedings to show a want of 
jurisdiction, and the objection is not made in the court below, it cannot be taken* 
in the court abo? e. 

Where twenty dollars for a month's rent had been due hot a few days, the 
plaintiff may treat the contract as without interest, and sue before a Magistrate, 

These were two cases tried before a magistrate. The plaintiff claimed 
the sum of $20 in each, as for one month's rent, due under a certain 
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agreement of leaad, in writing. The magistrate decreed ife favor of the* 
plaintiff, for the sum of $20 in eacfy case. The defendant appealed to the 
City recorder. The report of the magistrate to that court being identi- 
cally the same in both cases, it is thought sufficient to insert his report in 
either case ; which was as follows* : 

" The plaintiff brought suit againt the defendant for $20, for one month'* 
rent of a house in fclliott-street, due by agreement of lease, in writing, 
and contracted to be paid monthly, in advance. The hand writing of de- 
fendant to lease, was prored. defendant stated something in defence, 
about plaintiff's having ordered him to give up the premises, but no proof 
was offered. I decreed for plaintiff $20. Defendant gave notice of ap- 
peal, but furnished me with no grounds. 

(Signed,) ROBERT ELFE, Q. U. 

Tried 5th January, 1837." 

The case was heard on appeal, before the Honorable the Recorder of 
the city, when the counsel far the appellant insisted that the appeal should 
be sustained, on the ground of there being more than $20 due, to wit, one 
day's interest at the time of suit brought in the magistrate's court. After 
hearing the case, the recorder endorsed on back of magistrate's report, 

" Appeal sustained, on the ground that the amount sued for exceeded! 
the jurisdiction of a magistrate. 

(Signed,) JACOB AXSON, Recorder" 

Grounds of Appeal. 

1. That the amount sued for was $20 only, and therefore, clearly within* 
the jurisdiction of the magistrate. 

2. That whether interest was or wad not due on the contract in this 
case, was a question that could not be made in the first instance, except 
before the magistrate who tried the cause, and that plaintiff not having 
claimed it, and defendant not having set it up as a ground of defence at 
the trial in these cases, both parties are now concluded on that point 

3. That there is nothing in the law to prevent a creditor suing before a 
magistrate for debt to the amount of $20, although the indebtedness may 
exceed that amount, provided the creditor claimed only to the extent of 
$20, as his full satisfaction upon the particular contract 

4. That a creditor, by suing for and recovering his principal debt, with- 
6ut interest, must be held to have released it, which he has a clear right to 
do ; and that if the principal does not exceed $20, in such a case, he may 
iue for it before a magistrate, and recover. 
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\a\ per O'Neall, J. From the reports of the magistrate, it does 
not appear when the rent was due? for aught that appears, the suits might 
have been brought on the instant thai it was payable. The rule is clear, 
that where nothing appears on the face of the proceedings to shew the 
want of jurisdiction, and the objection is not made in the court below, it 
cannot be taken in the court above. This would be enough for the pur- 
poses of these cases. But if it be conceded that the rent had been due 
one or two days, the plaintiff had the right to treat the defendant's con-* 
tract as without the accrual of interest. The interest then due was inca- 
pable of reception, on account of its minuteness, and hence, on the maxim 
" de minimis ton curat lez" the plaintiff might legally disregard it. In 
such a case as the present, I do not think the cases decided in relation to 
the process jurisdiction, have any application ; there, the attempt waa 
made by releasing a substantial part of the demand to give jurisdiction, 
which the court held could not be done. Here, as soon as the rent is due, 
a suit is instituted for its recovery, disregarding the interest on the rent, 
which was less than the smallest coin or denomination of money in circu? 
lation, 

The motion to reverse the Recorder's decision, and to affirm the judg* 
ments of the magistrate, is granted. 

Gantt, Richardson, Evans, and Butler, JJ. concurred. 

;, for the motion* Yeadon, contra* ' 



THE STATS VS. THE COMMISSIONER* Of CROSS ROADS. 

Where, on an indictment containing two counts, the defendants were convicted 
on but one, on a new trial ordered at their instance, the defendants may be tried 
•gain on both counts. The case stands as though it never had been tried. 

Before Mr. Justice Butler, at Charleston, January Term, 1836. 

Indictment for nuisance. The indictment contained two counts : the 
first was for obstructing a public street \ and the second for inclosing a 
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public square, bounded on one side by the said street. On the trial of the 
case at May term, 1836, the jury found the following verdict : " We find 
the defendants guilty on the second count." From this verdict the defen- 
dants appealed, and the Court of Appeals ordered a new trial, (vide ante.) 
On the trial of the case at this term, the defendants objected to evidence 
in support of the first count, on the ground that the finding of the jury on 
the second count was an acquittal on the first. His Honor overruled the 
objection. The jury not being able to agree, a juror was withdrawn by 
consent, and the jury discharged. Defendants then moved for leave to 
enter up judgment of acquittal on the first count, which was refused, and 
they appealed, and now renew their motion, on the following grounds : 

1. That the finding of the jury is substantially an acquittal on the first 
count of the indictment, and the defendants cannot again be tried on that 
count. 

2. That the decision of the Court of Appeals goes only to order a 
venire de novo, for the trial of the second count. 

Curia y per Butler, J. The defendants were indicted for obstructing 
a public street, and also for obstructing a public square, commonly called 
and known by the name of Wragg square. Whether the street is dis- 
tinctly separate from, or forms a part of, the square, is not established by 
the verdict of the jury, that found the defendants guilty on the second 
count; neither does it appear from the testimony, with sufficient clear- 
ness to enable the court to form a satisfactory judgment on the whole 
case. It may be that the street forms a part of the square, or it may be 
that it is defined by marked and recognized limits, so as to make the offen- 
ces essentially different to obstruct one or the other. The issues made 
}>y the indictment may be so connected that it is necessary to find on 
both, before there could be a final judgment on either ; and if so, the 
verdict found by the jury was imperfect, and a venire facias de novo should 
have been awarded ; so that a new jury might have found on all the issues, 
and established all the facts. The defendants were found guilty only on 
one count, and upon appeal, the verdict was set aside, and a new trial 
ordered. The verdict was set aside in favor of, and at the instance of, the 
defendants, who were found guilty. There is nothing on the record that 
could avail them by way of plea in bar to another prosecution. If the 
verdict of guilty had remained, it would have protected tbem, perhaps, 
against another indictment for the same offence. As long as the verdict 
of guilty remained on the record there was a finding ; but what proceed- 
ing is there now on it ?. I consider all the proceedings on the indictment, 
since the finding by the grand jury, to be set aside; and set aside at the 
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instance, and for tbe benefit of, the defendants. The case stands as 
though it never had been tried. The defendants contended that a verdict 
of guilty on one count, led to the conclusion that they were acquitted on 
the other; that is, that omitting to find on one count, and finding on 
another, is an exclusion of guilt to tbe extent not passed on by the jury. 
Bucb inference could not have been fairly drawn from wbat was apparent 
on the record ; and the inference cannot be drawn when all the proceed- 
ings on tbe record are obliterated. If the defendants had moved to be 
discharged on the first count, when* the verdict was rendered, and had said 
to the attorney general, that ihey intended to appeal from the verdict on 
the second count, the court would no doubt have refused to discharge 
them, either upon the ground that both issues were connected, or that the 
defendants had never been tried on the first count. Indeed, the jury might 
have been instructed to find on the first count, before they were legally 
discharged from the whole case. In such a case the court would not 
have discbaiged the jury till they had found upon all that was submitted 
to them, unless the defendants had consented. There is no pretence for 
saying that the jury were discharged by the court, contrary to the consent 
of the defendants. The defendants obtained a new trial, on the implied 
understanding that the whole case should go back and be tried ;' and let it 
be tried on its merits. The jury can distinguish, if they choose, on the 
final trial, between the two counts, if they contain separate issues, and find 
the defendants guilty of not guilty, according to the nature of the proof, 
and the extent of the issues. 
The present motion is dismissed. 

Richardson, O'Neill, and Evans, JJ. concurred. 

GanTt, J. I am of opinion that tbe verdict of guilty pronounced in 
this case, on the second count, was an acquittal on the first count in the 
indictment, and that the new trial ordered at the instance of the defend- 
ants found guilty on the second count, involved the subject matter of 
charge in that count only, and will not authorize a re-investigation of the 
offence set forth in the first count, on which the defendants had been 
acquitted. 

James H. Smith, for the motion. Attorney General, contra. 
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NORTON FORD, TRUSTEE, V8« WM. A. CALDWELL* 

Detioae may lie against one out of possession, where he has once had the 1 
rightful possession, and has culpably parted with it ; but where he has been de- 
prived of possession by authority of law, or parted with it without any intention* 
al derogation of the right of the owner, detinue will not lie, although the party 
might be liable in a different form of action. Therefore, where one came into 
possession of slaves as an administrator, and sold them in due course of admin- 
istration— held, that detinue would not lie against him. 

Before Mr. Justice Gantt, at Charleston, May Term, 1836. 

His Honor made the following report : 

"Thomas Swift and— — Waterman, on the 24th clay of November, 1827, 
executed a deed of trust to the plaintiff, Ford, of two negroes, Minda and 
her child. This deed was recorded in the month of November, 1827, in 
the office of mesne conveyance, and on the 19th of January, 1827, in the 
office of the Secretary of State. The terms and limitations in the deed 
will appear by reference to it.* This transaction, from any thing which 
appeared to the contrary, was bona fide, and done from proper and land* 
able motives. The negroes afterwards went into the possession of  ' 
Churr, a grocer in Charleston, at whose death the negroes were on the 
premises. Among the papers of Churr, were found certain documents in 
writing, viz : a bond, mortgage, and bill of sale of the abovementioned ne- 
groes, from Swift to Churr. The defendant, William A. Caldwell, admin- 
istered on the estate of Churr, and these negroes were inventoried, and 
sold as assets belonging to the estate of Churr. 

On the testimony being closed on the part of the plaintiff, Mr. Thomp- 
son, of counsel for the defendant, moved for a non-suit, on the ground, 
that detinue will not lie against an administrator, and particularly where 
he has parted with the possession in a course of administration, with the 
approbation of the ordinary. 

I overruled the motion, because I considered the testimony conclusive 
of the fact, that the negroes in question constituted no part of the assets 
belonging to the estate of Churr. The recording of the deed of trust 
was an act of notoriety to the world at large, in whom the title to these 
negroes vested, and a very strong implication will be seen to arise from the 
testimony, that Caldwell, the administrator, was cognizant of the fact. 
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Caldwell had possession of these negroes ; an agent was sent to caution 
him against putting them out of the way ; he would not he seen, but a 
message was left with a person at the house, to be communicated to Cald- 
well. Under all the circumstances, I thought the case one peculiarly proper 
for the consideration of the jury, and that the plaintiff was entitled to re- 
cover at their hands. 

On the many grounds of appeal, I have to remark, that the following po- 
sitions were taken by the court on the law arising from the facts : 

1st That detinue will lie agaiust a defendant, where the property had 
passed from his possession, before demand, under circumstances such as 
existed in this case, on the ground, that a defendant could not, by a wrong- 
ful act, divest the plaintiff of a remedy which existed before the com* 
mission of the wrongful act. 

I thought, that in this case, a demand and refusal was not absolutely ne- 
cessary to the support of the action, and that evidence of the fact of de- 
mand, might, in the discretion of the court, be permitted after a motion 
for non-suit had been made, for want of such proof. 

On the grounds taken for a new trial, they will be judged of by the 
court, from the evidence which accompanies this report." 

The jury, under the charge of his Honor, found for the plaintiff the 
sum of seven hundred dollars, with interest from 17th of March, 1834, 
the date of the demand. ' 

The defendant appeals, and moves the Court of Appeals to reverse the 
decision of his Honor the presiding judge, rejecting the motion for a non- 
suit, on the following grounds : 

1. That detinue will not lie, where the property has, bonajide, passed 
from the defendant before demand made or notice given. 

2. That detinue will not lie against an administrator, in particular, un- 
less he have the property in specie. 

3. That a demand and refusal should have been proved, and were not 
attempted to be proved, until after motion or non-suit made ; and then the 
demand was shewn to have been after the property had passed from the 
hands of the defendant. 

4. That to permit the defendant to give new evidence after a motion 
for a non-suit, was irregular. 

The defendant, also, in event of refusal to reverse the decision, refusing 
e, non-suit, moves for a new trial, on the following grounds : 

6. That the facts of the case made by the plaintiff did not make out a 
case of detinue. The property passed out of the hands of the defendant 
before action brought, or demand made, or notice given in any shape. 
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ftye issue before the jury was non detinet, and their finding againjjt the de* 
pendant was manifestly contrary to the facts. 

6. That his Honor the presiding judge, erred in deciding that in an ac- 
tion against the defendant, personally, the parol statements of Ghurr, not 
made on oath, were good evidence. 

7. That even if the verdict were consistent with the law and the testi- 
mony in the case, it is excessive, inasmuch as it charges the defendant, not 
with the value of the negroes, ascertained by a sale at public auction, 
^the fairness of which was not questioned,) but with an imaginary 

value. 

8. That the verdict is farther illegal and inconsistent in giving the plain- 
tiff interest from the time when the demand was made, when it appeared, 
that at that very time the demand could not be complied with, and that 
owing to the laches of the plaintiff himself. 

9. That his Honor the presiding judge should have charged the jury, 
.that an administrator who finds property to have been in the hands of his 
intestate, up to the time of his death, by virtue of muniments of title ? found 
in his possession, is bound to treat such property as that of his intestate, 
and being so bound, is not personally liable, if it turn out to belong to third 
parties, who interposed no claim thereto, or gave any notice, but permit- 
ted the intestate, in his lifetime, to treat as bis own and the administrator 
to sell it. 

10. That his Honor the presiding judge erred in charging the jury, 
that the post-nuptial deed of settlement was notice to the administrator, 
without any claim made thereunder, by the trustee, or the ceUuique 
trusts. 

11. That the facts of the case established a clear laches on the part ef 
the plaintiff, and the verdict of the jury visited the penalty of that laches 
on the defendant. 

1$. That the verdict of the jury was, in other respects, against law and 
evidence. 

Curia, per Butler, J. I do not wish to be understood ffs laying down 
the broad proposition, that detinue will not lie against one out of posses- 
sion of the chattel sued for at the commencement of the suit ; for there 
are cases where detinue will lie against one out of possession, at the time of 
action brought ; and there are also many cases where it will not lie, where 
fhe defendant has been proved to have once been in possession. It may 
be difficult to draw the distinction. I would lay down this as a general 
proposition, that is supported by the authorities on the subject. Detinue 
will lie against one out possession, where has once, had the rightful posses- 
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jion, and has culpably parted with it ; but where he has been deprived 
of his possession by the authority of law, or where he has parted with 
it without any intentional derogation of the title of the true owner, he 
would not be held liable to this form of action ; although he might be, in 
the latter instance, to actions of a different form. The general principle 
is very well extracted from authorities, and laid down by Tomlin. " In 
actions of detinue, the thing must once be in the possession of the defen- 
dant, and which possession must not be altered by act of law or sei- 
Bure." The question was fully discussed and considered in the case of 
Brumely v. BratnUt, Washington's Reports, 1 vol. p. 309. Marshall, (late 
chief justice,) counsel for the defendant, contended that detinue could not . 
lie at ail against one out of possession. Judge Pendleton, president of 
the court, delivered the opinion of the court, and lays down the law as 
> follows : " We come next to enquire, what is necessary for the plaintiff 
to -prove in this action, (detinue.) The books agree that he must prove 
title in himself, and possession in the defendant ; but as to the time it 
should be proved that he was in possession ; whether at the date of the 
writ, or whether an anterior possession would be sufficient, the cases are N 
totally silent. The court agrees with the circuit judge, that the latter 
would be sufficient." But the same judge goes on to say, that if the de- 
fendant can show that he has been lawfully dispossessed, his plea of non 
detinet would be well supported. If one take goods on bailment, and by his 
negligence he suffers them to be taken away, or he fraudulently parts 
with them, either for his own gain, or to subserve the designs of another, 
he ought to be compelled to make restitution of them by the highest au. 
tbority ot the law ; or to pay a high price to the owner, by way of pun- 
ishment for his wrong, as well as compensation to the owner. Every one 
has a right to put a value on his own property, and no one who has receiv- 
ed it on the confidence that it would be returned, should deprive the own- 
er of it, and compel him to take the market price which indifferent per- 
sons might place on it. This applies to a case of bailment peculiarly. 
But where the bailee has been deprived of his possession by a power which 
he could not control* would it be just that he should answer for the loss 
to the true owner % If he is free from blame, he should be exempt from 
liability. In the cases I have put, it must always depend on the degree 
of blame which would attach to the manner by which a party has parted 
with or been deprived of possession, whether be would be liable at all 
pr not. 

There is another class of cases, within which the case under considera- 
tion must fall ; and that is, where one comes into possession of persona) 
chattels indirectly, and parts with them honesty ; as where he finds an ar? 



246 FORD VS. CALDWELL. 

fticle and parts with it, not knowing tbe owner-— or gets possession as ad- 
ninistrator or executor, and sells tbe property in tbe bona fide performance 
*>f his duty, according to law, and without any intention of prejudicing the 
true owner's title ; in such cases the defendant would be liable for the val- 
ue of tbe thing sold, either in trover or assumpsit. " And, although, where 
goods are found and sold, &c., detinue lies not ; yet an .action on the ease 
in trover for conversion may be brought" 

The Year Books are quoted by one or two elementary authors for the 
above position ; and it seems to me to be entirely agreeable to good sense 
and justice. For although the owner has a good claim for the money, 
he ought not to compel the party to make restitution of that which he 
has parted with at the time he knew not the owner. Some of the autho- 
rities go so far as to say that detinue will not lie for property destroyed 
by trespass. Judge Story, in his treatise on Bailments, 77, is more full 
and explicit on this subject: " Cases are also put in the civil and French 
law, how far the heir or administrator of a deceased bailee should be lia- 
ble, if, in ignorance of the bailment, he sells the thing. It is held, that 
he is not liable as in tort, but for the price which he has received, and on- 
ly when he has received it. Our law would treat tbe case as one of con- 
version, and would give the owner tbe value of the thing so sold ; or ena- 
ble him in most cases, at his election, to proceed against tbe vendee for 
restitution." See also 2d vol. of Sanders' Reports, 47. Trover or as- 
sumpsit in such cases would answer the ends of justice. In detinue a de- 
fendant might be subject to great hardship and gross injustice, when be 
could not make restitution, and might be compelled to pay heavy damages 
by way of penalty, to compel him to make compensation to the owner, 
on his fancied value of the article. 

In the case under consideration, the question may be asked, did the de- 
fendant come into possession of the slaves in his representative capacity, 
and did he sell them with the bona fide purpose of performing his duty 
according to law, and not with a design of prejudicing the rights of the 
one who now. claims to be the legal and true owner 1 If he can establish 
these facts to the satisfaction of a jury, his plea of nan detinet would be 
well supported. The presiding judge in bis report says, that " he con- 
sidered the testimony ad conclusive of tbe fact, that the negroes in ques- 
tion constituted no part of the assets belonging to the estate of Churr, 
and that the plaintiff was entitled to recover. 1 ' The circuit judge may be 
correct in his legal conclusions, but to what extent the plaintiff is entitled 
to recover, depends very much on the form of action, and the view which 
may be taken of the facts in reference to it. The judge was correct in 
deciding, 1 think, that detinue might lie against one out of possession j 
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but the class of cases in which it will not lie, was not, perhaps, brought 
to his view, and of course he could not charge in reference to them. Ac- 
cording to bis view of the law, he charged explicitly for the plaintiffs 
ftdw the plaintiff's title and right to recover, may or may not be good. 
According to my view of the law, if the defendant parted with the posses- 
sion of the negroes in the due and fair administration of his intestate's 
estate, he would only be liable for the conversion, or, the tort being waived, 
for the money for which the negroes sold — that isjif the plaintiff has the legal 
right to recover at all. The question of plaintiff's title is directly involved 
in another case, between the same parties, and depends on the construe* 
tion of the trust deed, under which he claims. My brother O'Neali* ' 

has prepared an opinion in this case, and the parties interested are refer- 
red to it for the opinion of the court on the question involved. The mo' 
tion for a new trial is granted. 

• 

Richardson, O'Nball, and Evans, J J. concurred. 
Thompson, for motion. Hunt, contra* 
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Where, in an action against the administrator, to recover for the' services of 9 
slave that bad been in the possession of the intestate, it appeared that the slave 
had not been in the intestate's possession by the consent of the plaintiff, O'Neali*' 
J., held that assumpsit would not lie. Justices Gantt, Richardson, and But- 
ler, held that this action might be maintained. Evahs, J., dubitanU. 

Where a post nuptial deed conveyed a slave to the plaintiff, upon the "trust 
that the grantor and his wife, during their joint lives, should be permitted to 
have, use, possess, and enjoy the profits, hire, labor, and services of the said 
•lave, not subject to the debts or contracts of the said grantor and his wife ; in 
case the wife should survive, then to her for life ; but if the grantor should sur- 
vive, then to him for life ; and after the death of both, to the children of their 
marriage : held that as the deed was post nuptial and conveyed the property to 
the use of the grantor, it was void as to the creditors of the husband, either ex- 
isting or subsequent. That the trust was executed in the husband (the grantor/ 
at least for his life ; for according to the deed be was entitled to possession, and 
having this, he had both the legal and equitable estate for his life : that the pro- 
vision against the debts of the grantor and his Wife, was void : and the grantof 
having subsequently conveyed the slave to defendant's intestate, that no action 
Could be maintained for the use of the slave, during the grantor's life. 

Before Mr. Justice Gantt, at Charleston, May Term, 1896. 

His Honor reported as follows : 

"This action was brought to recover the wages of negroes, Minda ancf 

child, for the time Churr had possession of them. It was agreed that the 
evidence offered in the action of detinue should be received in this case, 
and certain additional evidence, which accompanies this report, was intro- 
duced. The jury found for the plaintiff. 

Mr, Thompson moved for a non-suit, on the ground that there was no 
evidence to support this action as arising ex contractu. I thought the law 
of implied contracts embraced the case, and overruled the motion. I 
have no remarks to make on the nature of the verdict found, the court 
will judge of its correctness. 

The defendant appealed and moved for a non-suit : 

1. Because the case made by the testimony, if it proved any thing defi- 
nite, proved a conversion by Churr in his life time. 

2. Because there was no fact to prove a contract, either express or im- 
plied, but the le verse — that the property was held by Churr under his title, 
and never went into his possession wrth the assent of the plaintiff. 

And for a new trial— Because the verdict was' contrary to law and evi- 
dence. 
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Curia, per O'Neall, J. In two points of view, the law of this case is 
against the plaintiff. The intestate was in possession under Swift, the 
original owner, and the plaintiff's cestuique trust. It is proved by the wit- 
ness, Sarah Ford, that the negro was not in his (Churr's) possession by 
the consent of the plaintiff. If this be true, and it must here be so re- 
garded, the defendant's intestate was in possession against the plaintiff's 7 
title. In such a state of things there is no privity between the parties,' 
which will enable the court to imply a contract of hiring. For the party 
holding possession, claims in his own right, which is an Adverse possession 
according to all the cases. If the possession had not been adverse, then 
the tort might have been waived, and an implied contract might have been 
raised. As when one possesses himself of my property, by claiming to 
act for me, or by finding, in each of these cases, from the use of the pro- 
perty, an implied promise to pay the value of the hire, may be raised'. 
But legal implications are nothing more than presumptions, intended to 
effect what is just and right. Whenever, from the relative legal position 
of the parties, no obligation of right could exist in favor of one and against 
the other, there can be no implication of law to sustain a promise. In a 
case of adverse possession, there is a denial of right which negatives at 
once a promise to pay rent or hire. This is sustained by our own well 
considered case of Bryan vs. The Administrator of Marsh. 2 Nott and 
M'Cord, 156. 

But another view is equally fatal to the plaintiff's case. The deed con- 
veys the slave to the plaintiff, upon the trusts, first, that the grantor and 
v his wife, during their joint lives, should be permitted by the trustee to have, 
use, possess, and enjoy, the profits, hire, labor, and services, of the said 
slave, not subject to the debts or contracts of the said grantor and his wife : in 
case the wife should survive, then to her for life : but if the husband, the 
grantor, should survive, then to him for life ; and after the death of both, 
to the use of the children of the marriage. This deed, it must be ob- 
served, is post nuptial, and conveys the property to the use of the 
grantor, which would make it void again?t the creditor^ of the husband, 
either existing or subsequent. This would be enough for the defendant ; 
for bis intestate's possession arose from the grantor's indebtedness to him. 
But I am not disposed to rest the case upon it. I hold that the trust was 
executed in the husband, at least for his life. For according to the deed, he 
was entitled to the possession of the slave ; having this, he had both the le- 
gal and equitable estate for his life. For the trustee had nothing to do with 
it during this time : he had delivered the slave to one who was under no 
legal disability : this was equivalent to a conveyance to him for the time 
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be was to possess it. For the condition annexed to the trust, not to be 
subject to the debts or contracts of the husband and wife, is void. The 
husband having thus both the legal and equitable estate, could transfer it, 
which be did to Churr. In Swan vs. Ligan and Rudd, I M'Cord, 227, 
where a slave bad been conveyed to a trustee, in trust for the use of hus- 
band and wife for life, to the use of the wife surviving, and after her death 
to the use of the children of the marriage, it was held, that delivery of 
the property to the wife, after she was discovert, was an execution of the 
trust : and that the remainder roan might maintain a bill for the property, 
without making the trustee a party. In Porcher vs. Crist, decided by the 
Court of Appeals, at this place, in the spring of 1832, and Clancy vs. Al- 
len, 1 Hill's Chancery Reports, where property was settled to the use of 
husband and wife for life ; to the use of the survivor for life, and after 
the death of the survivor, to the use of the children of the marriage ; the 
wife survived, and had the property in possession ; it was held, in the 
first case, that it was liable in execution for her debts ; and in the se- 
cond, for the debts of the second husband, to the extent of the life estate 
of the wife. The same principle of law is maintained by Jones vs. Cole, 
2d Bailey, 230, in which it was held that remaindermen, after the death of 
a tenant for life, under a deed of trust to the use of their mother for life 
and then to them in remainder, could in their own right maintain trover. 
According to these authorities, the use in favor of the husband was ex- 
ecuted, and during his life, he, or his assignee, has the right to the 
possession against the plaintiff, the trustee. It was conceded that Swift, 
the grantor, and husband, was still alive ; it therefore follows, that the 
plaintiff can have now no right to demand hire from Churr, to whom his 
cestuique trust (Swift) conveyed the slave. 
The motion for a non-suit is granted. 

Evans, J. I concur, on the ground that the trust was executed as to 
Swift, and that Churr'a title was good during the life of Swift. On the 
other point I express no opinion, but am inclined to think assumpsit 
would not lie, unless money had been actually received, so as to constitute 
Churr an agent. 

Butler, J. I concur on the construction of the trust deed, but I dis- 
sent on the first ground taken in the above opinion, believing that assump- 
sit might lie. 

Mr. Justice Richardson delivered the following opinion : 
I concur in the decision that a new trial ought to be granted. But 
upon the non-suit, I consider the presiding judge correct in refusing 
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tbe motion. The question is, can the value of the use (wages) of the 
negroes be recovered against the representative of Churr, in an action 
of assumpsit, or was the use of the negroes such a mere trespass as died 
with him t The proper and legal meaning of tort or trespass, is the vio- 
lation of another's right, without pecuniary benefit to the offender. If, 
after the violence or trespass done, and in consequence of it, pecuniary 
benefit springs to the offender, but which in law belongs to the party 
offended, he may recover it in an action of assumpsit. In common law 
language, be may waive the trespass, i. e. damages for the outrage, and 
go for the money actually received. No one can doubt, that if A violently 
took the money of B, and then A died, B may recover the money actually 
taken and used by A, in his lifetime ; and the action would be competent 
against the representative of his estate ; because the money had gone into 
the estate. The reason why the action of trespass does not survive the 
trespasser, is, because the outrage committed is personal, and not bene- 
ficial to the offender* It hurts another, but brings no money to the tres- 
passer; as where a man strikes you, or kills your negro. But if he takes 
your negro and sells or employs him, he then gets your money, which 
goes into his estate ; and assumpsit of course lies, to recover it, either of 
him or his representative. Tbe admission, that if the trespasser should 
have hired out the negro and received money for his services, then you 
may recover such money, yields the whole principle. Money received, 
and money's worth, afford the same cause of action. The amount of mo- 
ney received of tbe hirer, serves no other purpose but as a measure of 
the benefit which sprang to the trespasser by employing tbe negro ; and 
whether tbe benefit accrued from the services of the negro to the tres- 
passer personally, or came to him indirectly in the mm of his wages, still, 
money is the measure of the loss to the owner and of the benefit to the 
trespasser. He has received in the one case a specific benefit, measured 
by the wages received in money ; in the other, be has received an equal 
benefit in money's worth ; but which, the jury must assess, because the 
case affords not the same specific measure as the money would. 

The essential principle of the action upou the implied contract with tbe i 
administrator, is no more than this, that the lawful property of the plain- I 
tiff had gone to the estate of the intestate. And if the property has dis- \ 
appeared, you can recover, only in pecuniary measure, the amount of the 
use. If the intestate sold the property, the price received constitutes that 
measure. If he hired it out, the wages received gives the measure. ' If 
he uses it, the value of the use affords the measure. But the right of ac- 
tion is the same in either case, and is equally supported in law. 
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The essential points to be verified, are the loss of the plaintiff's right 
and the actual gain to the estate of the intestate. The mistake arises from 
an erroneous -construction of the case of Ryan vs. Administrator of Marsh, 
2 Nott and M'Cord, 156. The acttop was for the use and occupation of 
land by the intestate Marsh. The history of the case points to the true 
.construction. The judge first ruled that the action was competent. It 
depended upon the question, whether the intestate had received pecuniary 
benefit from the use 1 And I here repeat, that money and money's worth, 
give equally the right of action. The sole difference is, that money gives, 
both intrinsically and in terms, its own standard measure of value ; but 
neither property nor services afford the measure in terms ; therefore, 
you must of necessity estimate and express the amount of money. 

But to proceed in Marsh's case. Afterwards, the parties agreed that 
both the possession and the taking had been a continued tort. The 
judge then nou -suited the plaintiff, and the non-suit was unanimously 
supported. 

But we are .told in the very case, that the action might be supported, if 
the tender had been converted into cash ; or if rents had been received by 

4 

Marsh ; or by his bare occupation of the land ; as long as it is left to im- 
plication to determine,' whether the occupation was permissive or not. 
But this cou]d not follow, when the entire possession was admitted to be 
a continued tort. 

So in the case before us, if it appeared expressly, or by consent, that 
the taking of the negroes, and the possession afterwards, was one con- 
tinued tortious cause of action, and if Churr took the negro and kept him 
locked up, in order to punish him for some offence, or to spite the owner, 
the action would be personal, and die with the trespasser. But the mo- 
ment the trespasser makes actual value out of the negro, either in cash, 
or that which is worth cash in market, as labor and services, such value 
goes into the mass of his estate ; and the representative of the estate must 
refund such value to the proper owner, as much as if it had been received 
in dollars. Any distinction between money and the value, is merely in 
language, not in reason or nature. Money is the palpable exhibition of 
the value of property, or services, — when we express the value in money 
—as when we say, a horse is worth $100, we mean to express the value 
of the "horse, by the standard symbol — money. The value is presented 
to the understanding by the amount in money. In old time wheat was 
the standard of value ; and a slave, for instance, was worth 500 bushels 
of wheat. 

Now, according to the distinction taken, if the wheat were taken by 
the trespasser, his representative would be liable. But if the slave him- 
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self be taken, you cannot recover for his use or value, unless the use 
or value has been exchanged for wheat. That is, you may recover 
the specific representative of the value, if the property, or use of it, 
has been cashed. But if not actually cashed, you cannot recover the 
value of either. 

No such distinction can be supported now-a-days ; gold and silver coin 
represent the value of services rendered, and of property instead of wheat. 
There is no magic or complexity in the change from wheat to metal ; 
each has been, in turn, the standard measure or representative of the value 
of property ; and both are the subjects of property. 

Can it be of any consequence, whether the estate of the trespasser has 
been increased by the use of the property, or the value of the use received 
in coin — by the property itself, or the sales of the property — by the wheat, 
or the slave — by the money or the money's worth 1 

The only rational inquiry, is, whether, and to what extent, has the pro- 
perty of another gone into the intestate's estate 1 If it has, the represen- 
tative is liable, and must refund it in kind or in money. 

If the trespasser commits a «roere outrage, which cannot enrich him, 
although it make his neighbor poor, yet his executor or administrator 
is not responsible. The rule applies, "Actio personalis, moritur cum 
persona" 

And the proper test in the application of the maxim, is, has money, or 
(which is one and the same,) money's worth, gone into his estate 1 If it 
has, the representative is liable to the extent of the money, or money's 
worth, actually received by his intestate, in an action upon the implied 
contract ; which either a the receipt of money, or the acceptance of services, 
always implies. 

Thompson, for motion. Hunt, contra. 
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WILLIAM CARTER VS. SAMUEL BKlflfRT. 

* 

A vendue master who brings his action, occupies the position of every other 
plaintiff on record, and cannot be a witness in his own case. He is not like an 
Ordinary or other public officer whose name is used to bring an action on an 
official bond, but who is not liable for costs. He has an interest in the result of 
the cause, which every party has who is liable for the costs. 



L. M. M'eiNNKT, BT IfLXT FRIKltD, VS. BTEFHSN 8. WALLACK, ADMINISTRA- 
TOR OF CHARLES HOPKINS. 

Plaintiff's grand-father took his negro by the hand and put it into the hand of 
plaintiff, saying, " this is no longer my property, but this child's, (plaintiff's,) 
>but daughter, you must let her work for grand-father while he lives;" and the 
/donor kept the negro during his life, but always spoke of her as the plaintiff's. 
The Judge below, on the authority of Pitts vs. Mangum, 2 Bail. 588, ordered a 
non-suit, which was set aside by this court. 

Every parol gift must take effect immediately, or at least the donor must part 
from the title at the time of delivery ; and if he reserves to himself a dominion 
beyond the control of the donee, the title still remains in him. But whether 
the donor did intend to part with all dominion over the property, and to vest it 
immediately in the donee, or to reserve the use of it to himself for life, or any 
other period, is a question which should be left to the jury. 

Before Mr. Justice Richardson, at Grcorgetoum, April Term, 1836. 

His honor the presiding Judge made the following report : 
" This was an action of trover to recover a negro, Pat, and her two 
children. The question made, was, whether Charles Hopkins had given 
Pat to his grand-daughter, (in law,) L. M. M'Ginney, the plaintiff. 

" Susannah J. M 'Ginney gave the following evidence : Mr. Hopkins 
took his negro Pat by the hand and put her hand into the hand of Laura 
M. M'Ginney, and said to the witness and others present, "this is no 
longer my property, but this child's," (plaintiff's ;) then addressing the 
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child, he added, "but daughter, (she was the grand child of Mrs.* Hop- 
kins,) you must let her work for grand-father (himself) while he lives." 
Hopkins kept Pat during his life ; but always spoke of her as plaintiff's 
negro. And did several acts on that principle, when Pat was sick. 

" Sarah M'Ginney swore to the same facts, which were fully proven. 

" The defendant's counsel moved for a non-suit, on the ground, that 
there was no delivery of Pat to the donee ; but a plain reservation of a 
life estate to himself, which precluded all idea of a delivery or control of 
the donee over Pat, and which left no more than a promise to give Pat, 
after his own death. 

" Upon the evidence, I could place but one construction. Hopkins 
wished that Pat should pass to the donee, after his death ; but reserved to 
himself all control over her during his life, and exercised it fully. He 
therefore transferred no delivery or exclusive dominion of Pat to the 
donee; but kept it in himself, and left no 100m for a constructive delivery 
afterwards by the reservation of his life estate. 

"Under this view, I had no doubt the plaintiff must fail in her action ; 
because all verbal gifts require to be perfected by delivery, or a transfer 
of the donor's control over the thing given. A colorable or seeming de- 
livery, with a mere prospect or engagement that such transfer shall take 
place afterwards, leaves the whole legal property still in the donor. 

"Upon the authority of the court to order a non-suit " in invitum" I 
should have had great doubt in such a case; but I could not lefuse the 
motion, with due respect to the case of Pitts vs. Mangum, 2 Bailey, p. 
588, and therefore granted it But for that decision, my own view of 
the law would have been, that where the evidence affirms the plaintiff's- 
case, generally, " ex atquo et bono" although it introduces a qualification 
in the fact of the delivery, which may per leges destroy the right to recover, 
which was the case before us, the qualification, or reservation, by Hopkins, 
being but a part of the general fact of giving, the whole evidence should 
be left to the jury, under the exposition of the law, by the court. And 1 
deem the principle adopted in Pitts vs. Mangum, worthy of reconsidera- 
tion by the Court of Appeals. 

" That case was a plain one ; but would not any case of a verbal gift, 
accompanied by an imperfect, qualified, or uncertain delivery, come with-* 
in the principle adopted, if the whole evidence came from the plaintiff'* 
witnesses 1 

" The plaintiff appeals, on the grounds subjoined." 

Grounds of Appeal. 
1. Because his Honor erred in deciding that an unconditional parol gift 
vested no title. 
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2. Because his Honor erred in deciding that a subsequent request to 
donee by the donor, to permit him lo have the use of the negro during bis 
life, was a reservation of a life estate in the negro. 

3. Because his Honor erred in deciding that the conduct of the donor 
subsequent to the gift, was not evidence to show that such gift had been 
unconditional and absolute. 

4. Because his Honor's decision was, in other respects, contrary to law* 
and evidence. 

Curia, per Evans, J. In this case, I am of opinion the non-suit should 
be set aside. I am entirely satisfied with the case of Pitts vs. Mangum, 
2 Bailey, 588. Every parol gift must take effect immediately, or at least, 
the donor must part from the title at the time of delivery. If he reserves 
to himself a dominion beyond the control of the donee, the title still re- 
mains in him. In such case, delivery does not consummate the gift, be- 
cause of control reserved by the donor. This was the case in Mangum 
vs. Pitts. There the donor, although he delivered the negroes, expressly 
reserved to himself the use of the property during the joint lives of him- 
self and wife. It was an attempt to create an estate in a chattel by parol, 
to commence in future, which cannot be allowed. The case of Mangum 
vs. Pitts was decided on the authority of the case of Inabnet, reported in 
Judge Brevard's MSS. Reports, &c. decided full 30 years ago. In this 
case it was proved, that after the delivery, the donor said, " daughter, you 
must let her (the negro) work for grand-father while he lives." And 
although Hopkins, the donor, kept the negro, he always spoke of her as 
the plaintiff's negro ; and when the negro was sick, sent for the plaintiff's 
mothei to nurse her ; and she also paid the expenses of* her confinement 
when hex children were born. Now, these are circumstances which may 
create a doubt, whether the donor did not intend to part from all dominion 
over the negro, and to vest her immediately in the donee. The inclina- 
tion of my own mind is to the conclusion that he intended to reserve the 
use of the negro to himself for life ; but I do not think the, matter so 
clear as to take the case from the jury. Whenever the plaintiff's case 
presents a question of law, arising on clear and undisputed facts, the pre- 
siding judge should settle the controversy by granting a non-suit; but the 
facts should be clear, to authorize this course. I do not think this a case 
coming up to that rule ; and it should, therefore, have been left to the 

jury- 

The motion is granted. 

Gantt, O'Nrall, and Butler, JJ. concurred. 

Mitchell, for the motion. DunJcin, contra. 
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THE STATS VS. ftffDOIJPfl. 

It is not cecessary that the christian name of the owoer of the slate should 
be inserted io ao indictment for selling liquor to a slave. An objection of this 
kind comes too late after verdict ; the proper coarse is bj demurrer, or motion to 
quash the indictment. 

Before Mr. Justice Gantt, at Charleston, May Term, 1836. 

The following opinion of the Appeal Court states the case. 

Curia* per Gantt, J. The defendant was charged with having sold 
liquor to a slave, whose name was inserted in the indictment without the 
addition of the christian name of the owner to whom the slave belonged ; 
under the charge of the presiding judge, the defendant was found guilty. 
The following grounds of appeal have been taken for a new trial, and in 
arrest of judgment, vis : "That the indictment charged the property as 
belonging to Lucas, when it should have set forth his christian name, as the 
evidence proved that there were three persons of the same name." The 
authorities are clear, that with respect to the description in an indictment 
of persons other than the defendant, if it be " certain to a common intent," 
it is sufficient; as in the case of an indictment for larceny, laying the goods 
stolen to be the property of Victory Baroness Tuckheim, by which appel- 
lation she was known, was held good, though her real name was Selima 
Victoire ; so an indictment for forgery of a draft addressed to Messrs. 
Drummond & Company, Charing Cross, by the name of Mr. Drummond, 
* Charing Cross, without stating the names of Mr. Drummond's partners, 
was held sufficient See 1 Chitty's Criminal Law, p. 145, and the author- 
ities there cited. 

Under the sanction of the decision in the case of the Stale vs. Thomas 
Crank, for murder, reported in 2 Bailey, 66, it may well be quessioned, 
whether there exists any legal necessity of inserting in an indictment, the 
name of the owner of the slave, for an offence like the present. Crank 
was indicted as accessary to a murder, committed by a slave ; it was held 
sufficient to describe the slave by her own name, without setting out that 
of the master; and this on a motion in arrest of judgment, for the omis- 
sion of not having inserted the name of the owner 9 . 

The offence, under the Act of Assembly, consists in selling liquor to a 
slave, to whomsoever the negro may belong ; some description by way of 
identifying the owner, has been adjudged to be proper ; but the minute- 
ness insisted on, is deemed by the court unnecessary. They think, too, 
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that the objection comes too late after verdict. That the proper course to 
take advantage of a want of certainty in the description, is by demurrer, 
or motion to quash the indictment. See 2 Bailey's Reports, 70, 71. 

The motion made in this case for a new trial, and in arrest of judgment, 
must fail. 

O'Njsall, Evans, and Butler, JJ. concurred. 

Seymour, for motion. Attorney General, contra. 
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ELBERT DEVORE VS. HENRY J. KEMP. 

The reservation of a part of the crop for rent, does not make the lessor a 
tenant io common with the lessee ; nor has he any interest or property in the 
specific produce, until severance and delivery. It is an interest which may be 
assigned, but it is not the subject of levy and sale under* execution, until the 
crop is gathered and divided. 
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Before Mr. Justice CTNeall, at Edgefield, Spring Term, 1837. 

The presiding Judge made the following report : 

" This was an action of trespass, to recover the value of* some corn, 
seized and sold by the defendant under execution. 

"In the year 1835, one Washington C. Hall sold the tract of land on 
which he lived to the plaintiff, stipulating that he should retain possession 

* Mr. Justice O'Neall was absent during this te'rra, holding a 1 Circuit Court. 
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during the year. At the time he sold there was a mortgage on the land, 
of which he did not inform the plaintiff, and which he (Hall,) intended to 
pay, but did not, and the plaintiff was compelled to pay it. Hall agreed 
with one Berry, that he should tend one of the fields upon the plantation. 
Berry was, for the use of the land, to give him one half of the crop. In 
May, shortly after the corn was planted, Hall sold to the plaintiff his inter- 
est in Berry's corn crop, in consideration of the amount previously paid by 
the plaintiff on account of the mortgage. In March and April, 1835, the 
executions of Sprowll and Langley against Hall, under which the corn 
was seized, were lodged in the sheriff's office. When the corn was made 
and ready to be gathered, it was divided as k stood, by Robert Bell, at 
the request of Hall and Berry, and the plaintiff having also bought Berry's 
part, gathered the whole field ; the part to which he was entitled under 
his purchase from Hall, he put up in the barn at the place where Hall 
lived, and locked it up ; the defendant levied on and sold it. 

" The only question made on the trial by the defendant, was, whether the 
efteeutlons had a lien on the corn as the property of Hall. I thought and 
ruled, that they had not. The case of Rogers vs. Collier, 2 Bail. 531, is 
full to the point. The jury found for the plaintiff*. 

" The defendant appealed, and now moves for a new trial, on the ground 
of error in the charge of the presiding judge." 



Bauskett, for the motion. Griffin, contra. 

Curia, per Earle, J. When Hall conveyed the premises to the plain, 
tiff, he reserved the use of them one year, and thereby became the tenant 
of the plaintiff. He underlet a field to Berry, reserving one half of the 
produce for rent. The question is, whether the growing crop within the 
field planted by Berry, was subject to the specific lien of the executions 
against Hall, which were lodged in March and April, 1835, so as to entitle 
a levy of them afterwards, when the crop was gathered, to a preference 
over the assignment by Hall to the plaintiff in May, under which he bad 
possession, after the crop was severed and before the levy. 

That growing crops of wheat, corn, cotton, and the like, are personal 
chattels, and may be taken in execution, and sold, seems to be well 
enough settled, and the purchaser would of necessity be entitled to enter 
upon the premises and remove the pioduce. 1 Salk. 368 ; Owen, 70, 71; 
Poole's case ; Dolton ; Watson ; 1 B. & P. 397 ; 6 East. 604 ; 2 Johns. 
Rep. 421. 

The question we have to determine is, to whom the growing crop be- 
longed—to Berry or to Hall, or to both, as tenants in common. Hall, who 
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was the tenant of plaintiff, bad demised the field in question to Berry, 
reserving one half the crop for rent. Berry, therefore, who planted the 
corn, was the tenant in possession. A temporary interest in the soil 
passed to him, and he might have maintained trespass for any unlawful 
entry upon it. The crop belonged to him, therefore, and to him alone. 
For the reservation of rent by Hall did not make him tenant in common 
with Berry ; nor had he any interest or property in the specific produce, 
until his moiety was severed and delivered to him. Stewart vs. Doughty^ 
9 Johns. 108 ; Kandal et al. vs. Ramer, in notes. 2 Johns. 420 ; State vs. 
Gay, 1 Hill, 364. The claim or right of Hall vested in contract merely ; 
a chose in action which might be assigned, but could not be seized and 
sold under execution until the crop was gathered, divided and delivered, 
by which Hall would acquire at once property and possession. Before 
that period Hall bad assigned his claim or right to the plaintiff, and to him 
Berry delivered the moiety, after severance, and before the levy. If the 
Sheriff, under an execution vs. Hall, could not before that time levy and 
sell, I think the lien did not attach. I apprehend there can be no lien on 
mere rights which cannot be seized and sold. In Rogers vs. Colter, 2 Bail. 
68, it was held that where an overseer is by contract to have a portion of 
the crop in place of wages, he has no such interest as can be levied, until 
his portion be set apart, and be delivered to him. tiolcombe vs. Toumsend,- 
1 Hill, 399, is to the same effect. 
The motion is dismissed. 

Gantt, Richardson, Evans, and Butler, JJ. concurred. 
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HUGH GREER VS. JOB If NORVIU*. 

It is competent for the presiding judge to excuse or discharge a juryman on" 
bis own application ; but after the parties announce themselves ready for trial/ 
before a particular jury, the judge cannot discharge one of that jury, at the in- 
stance of one party and contrary to the consent of the other, unless the ground 
of challenge be legal and properly sustained. 

Before Richardson, J. at Spartahtmrg, Fall Term, 1836. 

The facts connected with the only ground of appeal on which the Court 
of Appeals expressed an opinion, are stated in the following opinion of 
that Court. 

Curia, per Butler, J. Justice seems to have been done by the ver- 
dict of the jury in this case, and it is with. reluctance that a majority of 
the court feel themselves constrained to send it back on one of the grounds 
taken by the defendant. 

Although the defendant's 2d ground has little to do with the merits of 
the case, it is of some importance in itself, and should not be passed 
over with silent indifference by the court. It grows out of the following 
state of facts. 

Isaac Smith had been empannelled on one of the regularly organized 
juries, for Fall Term, 1836, of Spartanburg court. When this case was 
called, and about to be opened — and after both parties announced them- 
selves ready for trial, the counsel for the plaintiff objected to Mr. Smith's 
sitting on the jury, alleging that he was such a violent enemy of the coun- 
sel that be was appehensive the juryman would not do his client justice : 
the defendant's counsel objected to the juryman's leaving the box — con- 
tending that he had a right to have his cause tried by the jury as he then 
found it empannelled and organised. The judge held that the objection 
of plaintiff, by way of challenge, was not sufficient to remove the jury- 
man ; but, upon its being suggested by plaintiff's counsel that Mr. Smith 
was tax-collector of the district — the judge told him he was at liberty to 
retire. It must be remarked, however, that he claimed no exemption, 
and did not make the motion that he should be excused ; and the case 
stands thus — the juryman left the box on the motion and at the sugges- 
tion of one party, in opposition to the other, by leave of the court, not ob~~ 
tamed at the instance of the juryman himself. 
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1 will consider first the rights of the juryman. 2d. The rights of the 
judge : and 3d. the rights of the parties to the issue. 

1st. Every tax-paying citizen of South Carolina is liable to be drawn 
as a juryman ; and when it falls to his lot he has a right to serve, which no 
one can deprive him of, unless it can be shown that he labors under some 
legal disability which disqualifies him, or unless he can be challenged for 
some good and sufficient cause by the parties in court. A legal exemp- 
tion does .not affect .the right, or in any wise abridge the privilege, of any 
nau to sit on a jury. This privilege is of little value ordinarily, but there 
may be occasions and junctures in the republic, when a citizen would soon? 
er perish than yield bis privilege. 

A juryman may be excused at any time when he is not actually enga- 
ged in. the trial of a cause ; but he can at no time be arbitrarily discharg- 
ed against his consent. A legal exemption is not a legal disqualification ; 
and until a juryman makes an application himself to be excused, a judge 
should be loth to interfere with him. In this case Mr. Smith did not make 
an application himself to be discharged, but the application and sugges- 
tion came from one of the parties. The court did not sustain the party's 
motion or deny the juryman's right, but suffered the juryman to yield his 
privilege, against the consent of one of the parties to the issue. Now, it 
iB obvious that the juryman gave up his seat, not exactly by virtue of an 
illegal challenge, but in consequence of it. 1 think the challenge should 
not only have been rejected, but that the juryman should have been in- 
structed to keep his seat: I do not say that a juryman might not be chal- 
lenged for favor, by reason of his enmity either to one of the parties or to 
their counsel ; but his incapacity must appear from higher evidence than 
the assertion or opinion of counsel. 

2d. 1 maintain in its fullest plenitude the right of a judge to excuse a 
juryman on his application, for any cause which the judge may deem in 
his discretion legal and sufficient. But the right of excusing a juryman, 
on his application, is a very different thing from discharging him on the 
application of one of the parties. After a trial has commenced, and the 
jury is charged with the case, no juror can withdraw except from necessu 
ty, the consent of the parties, or the permission of the law ; as where a 
juryman is taken ill, is withdrawn to make a mis- trial, or where the term 
has expired before the termination of the case. As soon as the trial com- 
mences the parties acquire their rights, and can compel the jury charged 
with the case to decide on it. 

Now, when do these rights of either party commence 1 It seems to 
me that as soon as the parties say they are ready to go to trial, they ac f 
quire some right to control the jury. The very feet that one may chair 
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lenge, implies that another may object and require the challenge to be 
sustained before the pinel can be broke. If one could make an objec- 
tion, and the court could give the juror leave to withdraw without the con- 
sent of the other party, the party objecting might as well practically have 
no right at all. And this brings me to the question, what rights have the 
parties % Either party has the right of challenge, and may show that the 
whole jury, or any part of them, should not sit in judgment on the case ; 
but if the challenge is not sustained, the opposite party has a right to the 
jury as it was empannelled. 1 am not now speaking of the right of a 
juryman to claim his legal exemption, but of the right of either party to 
remove him without the consent of the other. And I come to the conclu- 
sion that where neither party has a right to object to a juror, it is not com- 
petent for the court or the other party to remove him, except by consent. 
In this case it is very evident that Mr. Smith withdrew contrary to the 
consent of one of the parties, and upon the application of the other. 
The judge did not make an order that the juryman should withdraw, but 
gave him leave, under circumstances that be could not well temain. He 
was told by one of the parties that he had not that indifferency which 
would alone render him fit to pronoonce an honest verdict. If Mr. Smith 
had remained, and. had decided against the plaintiff, bis motives might 
have been arraigned with suspicion and censure ; and if he had decided 
for him, his firmness might have been questioned. What could he do but 
withdraw under such circumstances, if he were at liberty to do so] And 
what advantages might not be obtained in this way % By getting rid of 
one juryman and substituting another, a wonderful difference may be made 
in the tribunal. The supernumerary jurymen are known, and frequently 
the order in which they stand ; and to remove one juror and substitute 
another, is giving a party a great advantage. This advantage would be 
frequently obtained if parties were not at liberty to stand upon and sus- 
tain their rights. Give the opposite party a right of veto, and you secure 
him against the consequences of vague and licentious challenges of his ad- 
versary. Where the parties have rights, the power of the judge must be 
subordinate to them; and I think the defendant's counsel had a right to 
object to the withdrawal of Mr. Smith, unless the plaintiff's counsel sus- 
tained his challenge by good and sufficient reasons. This juryman formed 
a part of the tribunal to which the defendant was willing to trust his cause 
when be announced himself ready for trial ; that tribunal was chang- 
ed contrary to his consent, and a new one formed at the instance of bis 
adversary. I presume the change made no material difference in this case ; 
nor do I believe any undue advantage was sought. It is sufficient to say, 
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however, that such might be the case, if the practice were to receive the 
sanction of the court. 

From all that I have said, I come to tbis conclusion : it is competent 
for a presiding judge to excuse or discharge a juryman on his own appli- 
cation ; but after the parties announce themselves ready for tiial before a 
particular jury, the judge cannot discharge one of that jury, at the instance 
of one party and contrary to the consent of the other, .unless the ground 
of challenge be legal and properly sustained. The parties should be re- 
garded as standing on their rights. Vague and capricious objections should 
not receive the countenance of the court. They only serve to irritate 
parties and to embarrass the court. 

It is probable that a new trial will result in the same verdict. But the 
pnotion for a new trial must be granted. 

Earle and Evans, JJ. concurred.' Gantt, J. dissented. 

4- W. Thomson, for the motion. Henry and Bobo, contra. 



ART&UR M'ORAW AND OTHERS ?S. JACOB BOOKMAN. 

A. plaintiff showing title in himself may maintain trespass quart clausum 
/regit for a trespass on vacant and wild lands, although he has never had actual 
possession either by formal entry or occasional occupancy : his title gives him 
the constructive possession. 

A plaintiff having aliened the land before action brought, may maintain tres- 
pass quare clausum fregit for a trespass committed before alienation. 

Before Mr. Justice O'Nball, at Fairfield, Fall Term, 1836. 

His Honor the presiding judge reported the case as follows: 
" This was an action of trespass quart clausum fregit for damages done to 
a, tract of wood-land by cutting down pine timber upon it. The plaintiffs 

34 
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never had possession of the land ; tbey however showed a title to it, land 
no other person was in possession of it. The defendant moved for a non- 
suit, on the ground that the plaintiffs having -no possession of the locus in 
quo, could not maintain quare clausum Jregit. I should have ordered a 
non-suit, had it not been for expressions in the opinion of the court in the 
case of Cannon v. Hatcher, 1 Hill, 260, and Pearson v. Dansby and Nchm, 
2 Hill, 466, which intimate an opinion that in cases like the present the ac- 
tion may be maintained. My respect for the opinion of the judge who 
delivered both of the judgments of the court in the cases referred to, in- 
duced me to send the case to the jury, who, according to my directions, 
found for the plaintiffs the damages proved. 

The defendant appeals, and moves to set aside the verdict and to enter 
judgment of non-suit, on the ground hereunto annexed. 1 think his mo- 
tion ought to prevail. The true rule is stated in the commencement of 
the opinion in the case of Pearson v. Dansby and Nelson, as extracted 
from Davis v. Glancey and Johnson, 3 McC. 424 : It is — " That to entitle a 
plaintiff to maintain trespass, quare clausum Jregit, for an injury done to 
real estate, he must either have an actual pedis possessio of the locus in quo f 
or a constructive possession." A pedis possessio is out of the question in 
this case. It is, however, contended there is a constructive possession of 
the whole. This is the only case of a constructive possession 1 am pre- 
pared to acknowledge. 

Defendant moves the Court of Appeals for a non-suit, on the ground, 
that plaintiffs failed to prove on the trial actual possession of or entry on 
the lands supposed to be trespassed on. 

By leave : because the plaintiffs had conveyed their interest in the land 
before this action was brought, 

Pearson, for motion. 

Curia, per Butler, J. Judge Johnson's opinions in the cases of Can- 
non v. Hatcher, 1 Hill, 266, and Pearson v. Dansby and Nelson, 2 Hill, 466, 
are founded in good sense, and are, it seems to me, entirely in conformity 
with judicial decisions in the United States. The distinct position which 
I extract from these decisions, is this, that a plaintiff, showing title in him- 
self, may maintain trespass quare clausum Jregit, for a trespass on vacant 
and wild lands, although he has never had actual possession, either by for- 
mal 'entry or occasional occupancy. His title gives him the constructive 
possession ; as Judge Johnson expresses it, his title to the locus in quo 
draws after it the constructive possession. Judge Story, in a case report- 
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fed in 8 Ctan, 249, comes to» tbis cooclusion on one of tbe questions id the, 
• case : " We are entirely satisfied that a conveyance of wild or vacant lands 
gives constructive seizure thereof in deed to the grantee, and attaches to 
him all the legal remedies incident to the estate." The practice of ma- 
king entry ori land and becormog Seized thereof by turf and twig* was a 
ceremony of feudal origin, and is utterly inapplicable to the state of things 
in this country. It would certainly be a very inadequate declaration of 
ownership to forest lands in this country, to go into a swamp, in the pre* 
sence of witnesses, and cut and deliver a twig aud pick up or throw a 
piece of dirt. A deed executed in the presence of witnesses and record- 
ed in a public office would be much higher evidence of seizure in the pro- 
prietor, and notice to the world. There is some sense in this, but none in 
the other ; for one is always practicable, whilst the other is not. These 
views obviate the objection that trespass qua re clausum /regit is always 
brought to recover damages for a wrong done to the possession — the con- 
structive possession being considered to be in the party having the title: 
It is unnecessary to refer to any other decisions which have been made 
in tbe United States on this subject. The cases referred to in our own 
State are enough to sustain the position which I have stated — and which 
disposes of defendant's first ground of appeal. 

His 2d ground is, that plaintiff having aliened the land before he brought 
his action, although it was after the trespass complained of was commit- 
ted, be has thereby deprived himself of any right to bring this action. If 
this position could be sustained the defendant would be answerable to no 
One for bis trespass ; for the person to whom plaintiff has sold, certainly 
cannot sue for a trespass committed before he acquired title. At the time 
the trespass was committed, the land and trees destroyed or appropriated 
by defendant, belonged to the plaintiff. The injury was done to bis pos- 
session and freehold then, and not to the possession and freehold of a sub- 
sequent purchaser without notice. The defendant may have committed 
an irreparable injury to the land by cutting down timber which constitu- 
ted the principal value of the laud ; and to say that he should not be an- 
swerable to some one would be an anomaly in the law, inconsistent with 
its justice and wisdom, which always give an adequate remedy for every 
wrong. It was said that the plaintiff could have avoided this consequence* 
by keeping tbe land till this ycase was decided. It would, indeed, be 
strange, if a defendant, by his own wrong and illegal proceedings could 
abridge the rights of the plaintiff in tbe free use and enjoyment of his 
land, by committing a trespass on it ; that he could compel him to release 
a right of action for a trespass — because the plaintiff thought proper to 
sell the land. No such consequence will follow, as may be seen by the 
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decision of the cases of Weaver if Ingram, 1 N. & McC. 207, and Stock* 
dale if Young, 2 McC. 531. 

The motion of defendant for a non-suit is refused. 

Gantt, Richardson, Etans, and Earlb, J J. concurred* 
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ELI AS D. LAW VS. THOMAS HOUSE. 

The plaintiff and defendant entered into an agteemeot under seal, comment-* 
Ing with these words : " We, the undersigned, do hereby agree and bind our- 
selves in the sum of two thousand dollars, to fulfil ihe following contract." And 
the plaintiff, on his part, agreed to sell and convey, by lawful title, to the defen- 
dant, a certain tract of land ; and the defendant, on his part, agreed to give i« 
exchange therefor, $5,000, of which $3,000 was to be paid in real estate, and 
the balance in cash, at stated periods : Held, that the $2,000 is to be regarded 
as a penalty to secure the performance and to cover the actual damage, and not 
as liquidated damages. That this was no more than an agreement to sell the 
plaintiff's land to defendant for $5,000 ; the act to be done by each constituted 
the entire consideration of the covenant on the part of the other; they are there- 
fore mutual and dependent conditions. And that the plaintiff could not main- 
tain an action for the penalty, without averring and proving perfotmance, or 
something equivalent to performance, or that he was prevented or discharged 
from performance by the act of the defendant. 

The plaintiff averred in his declaration, that he was ready and willing to per- 
form, and offered to peiform. The proof was, that he called on the defendant and 
told him he was ready to perform his part of the contract, to which the defendant 
replied, he did not feel bound, and refused. There was no tender of conveyance, 
nor proof that he had lawful title. It was held, that supposing it to have been 
properly averred, that the defendant refused to allow the plaintiff to perform, and 
discharged hire therefrom, that alone, on the proof made, would not suffice, as 
the covenant being under seal, could not be discharged by parol : And regarding 
the case as depending on proof of performance, or of something equivalent to 
performance, the proof made did not satisfy the averment of teadiness and offer 
le perform, so as to dispense with tender of titles. 
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before Evans, J. at Darlington, Fall Term, 1836. 
lib honor the presiding Judge, sent up the following report of the 



" This was an action of debt to recover a penalty, alledged to be ascer- 
tained damages by reason of the non-performance of covenants in the 
purchase of a tract of land. Some time in the course of last year, the 
parties entered into a written contract, under seal, for the sale and pur- 
chase of a tract of land, containing 2,500 acres, which Law was to con- 
vey to House, and was to be paid for in a certain manner set forth in the 
contract. For the performance of this contract, each party bound himself 
in the penalty of two thousand dollars. Various questions were present- 
ed, and some evidence, on both sides, but no more of the case is here re- 
ported than is necessary to the understanding of the case as decided. 
Early in January, Law called On House, and told him he was ready to 
perform his part of the contract ; House replied he did not feel bound, 
and refused to perform. No tender of titles was proved, and at the trial 
the plaintiff offered no evidence of any title to the land, except it appear- 
ed be was in possession, and cultivated a part of it in 1835. 

To sustain this action, the plaintiff must prove his ability to perform 
his pail of the contract, and his readiness to do so. This was not done, 
and I non-suited the plaintiff. 

Copy of the Contract. 
Darlington District, South Carolina. 

We, the undersigned, do hereby agree and bind ourselves in the sum 
of two thousand dollars, to fulfil the following contract, viz. I, IJlias D. 
Law, agree and sell to Thomas House, all my plantation or tract of land 
on Lynchers creek, bought of D. DuBose, containing about twenty-five 
hundred acres, more or less, and make him a lawful title thereto. And I, 
Thomas House, agree on my part, to give in exchange for said land, five 
thousand" dollars, to be paid in the following manner, viz. My house and 
lot near the village of Darlington, also my plantation on Swift creek, esti- 
mated at three thousand dollars, and to pay one thousand dollars by the 
first of January, 1837, and one thousand dollars on the first of January, 
1838, with interest on the whole from the first of January next. And 1, 
E. D. Law, also throw in my~stock of cattle, hogs, sheep and goats, and 
all my plantation tools, &c. except 20 head of hogs and 4 cows and calves, 
(choice.) 

Witness our hands and seals. 

ELIAS D. LAW, [Seal.] 

THOMAS HOUSE, [Seal.} 

Witness, Samuel L. DuBose. 



X. 
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The plaintiff moved to set aside the non-suit, on the following grounds i 

1. Because the instrument on which this action is brought, contains 
mutual and independent covenants, and the plaintiff was not bound to 
prove performance or tender of performance, to maintain his action ; nor 
was he bound to prove that he had title to the lands he covenanted trf 
convey. 

2. Because the defendant in his pleading, did not put the title m issue* 

Sims, for the motion. Dargan* contra. 

Curia, per Eakle, J. The question arising on the construction of this 
agreement, is, whether the covenants are mutual and independent, or de- 
pendent and concurrent ; and it is supposed that this may depend, ip some 
degree, on the interpretation of the agreement in another particular. If 
the sum sued for is to be regarded as liquidated or stated damages, and 
not as a penalty, then it is argued that it was clearly the intention of the 
parties to make their covenants independent, and to afford each a mutual 
remedy by action, for the sum stipulated. It is rather the inclination of 
courts to regard the sum as a penalty than otherwise, but the intention of 
the parties, if it can be ascertained from the whole agreement, must be 
allowed to decide the question. Where the iniention is not expressed in 
words, it is difficult to lay down any general rule. When a smaller sum 
of money is to be secured by a greater, there is no doubt that it is a pen- 
alty. And it is said in Astly vs. Weldon, 2 B. & P. 346, where articles 
contain covenants for the performance of several things, and then one 
large sum is provided to be paid, upon breach of performance, that must 
be considered as a penalty $ but when it is agreed, that if a party do such 
a particular thing, such a sum shall be paid by him, there the sum shall be 
treated as liquidated damages. It is very clear that where the word pen* 
alty is introduced, without explanation, the sum canuot t>e regarded as 
stated damages. 3 B. &. P. 630. The parties here bind themselves in 
the sum of two thousands dollars to fulfil their contract. The word penal 
sum, penalty, is not used, but it seems to have been the purpose of the 
contracting parties to secure the performance of the contract, rather than 
to assess the sum which each should pay in case of non-performance. 
The performance of the covenants was the main object ; the sum to be 
paid or forfeited, the means only of compelling the performance, and of 
securing the damages which might really be incurred. This comes up to 
the definition of a penalty, and seems as clearly to indicate the true con- 
struction as if the word had been used. Besides, the agreement on the 
part of the defendant, consists of several acts to be done by him, and comes 
toithin the reasoning of the court in Astle/y vs. Wddon. That was an 
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^agreement, including several things to be done and performed by each, 
«nd concluded with a stipulation, " that either of .them neglecting to per- 
ftma that agreement, should pay to the other tbe full sum of £200/' 
•And Lord Eldon said, "prima fade this is a contract, and .not a penalty, 
feet we must look to the whole instrument :" And it was held to be <a 
penalty. The form of the instrument is nothing. Had it been in the 
form of a penal bond, conditioned to be void on the performance of & 
condition, it would have been a penalty to secure actual damage. And it 
is substantially that ; for the parties bind themselves in that sum to per- 
form. Slomanvs. Walter, 1 Brown Ob. Ca. 418, is a case where a bond 
4n £600 had been entered into to secure to the (plaintiff the use of a room 
*in the Chapter Ooffee House. Lord Thuriow considered tbe penalty as 
(intended merely to secure the enjoyment of a collateral object, and noth- 
ing but the actual damage sustained by breach of the agreement could be 
^recovered. In the opinion of the court, the sum of $2,000 is to be re- 
'garded as a penalty, to secure the performance tand to cover the actual 
damage. The main question then recurs, are the covenants mutual and 
'independent, or dependent and concurrent. And this is to be determined 
by the intention of tbe parties, ascertained from the whole instrument, 
The form of the agreement, and the order in which the covenants stand, 
tre wholly immaterial. If the covenants be* mutual and independent, as 
•it is no excuse for the defendant to allege a breach of the > contract on the 
*part of the plaintiff, so > without performance the plaintiff may sustain an 
'action for the penalty, and need not in his declaration aver performance, 
»nor prove it on the trial. Kingston vs. Preston, Doug. 690, 691. But where 
•the covenants are mutual conditions, » to be performed at the same time, 
'they are regarded as dependent and concurrent, and neither can maintain 
an action against the other without showing performance, or what is equiv- 
alent to performance, a readiness 'and an offer to perform ; or that be 
'Was prevented froni performance by some act of the defendant ; or other- 
wise legally discharged. 1 Saund. 320, 324. 1 Ch. PI. 310, 314. 
And if we apply the rules or tests which are prescribed in several leading 
eases on this subject, it will be readily perceived that the covenants here 
4 are not mutual and independent. In Boone vs. Eyre, cited in note 1 H. 
B. 273, Lord Mansfield said, " the distinction is clear, where mutual cove- 
nants go to the whole consideration on both sides, they are mutual -condi- 
'tions, the one precedent to the other. But where they go only to part, 
where a breach may be paid for in damages, there the defendant has a 
remedy on bis covenant, and shall not plead it as a condition/' Now, it 
does appear to me, that the covenants contained in this agreement, .do 
constitute the entire- consideration on each aide. The plaintiff, on his part, 
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sells, and agrees to convey, by lawful title, to tbe defendant, a certain tract 
of land ; and tbe defendant, on his part, agrees to give in exchange there- 
for, i. e. to pay in consideration therefor, five thousand dollars, to be paid 
thus — to convey certain real property at a stipulated price, and to pay the 
balance at stated periods. This is no more than an agreement in writing, 
under seal, to sell the plaintiff's land to defendant for $5,000. The act 
to be done by each, constituted the entire consideration of the covenant 
on the part of the other. They are therefore mutual and dependent con- 
ditions, and performance must be averred. 

It 18 said, too, that where two acts are to be done at the same time, as 
where A covenants to convey an estate to B, on such a day, and in con- 
sideiation thereof B covenants to pay A a sum of money on the same 
day, neither can maintain an action without showing performance, though 
it is not clear which is to do the first act. And this applies particularly 
to all cases of sale. 1 Saund. Rep. 320, 321. 1 Ch. PI. 314. And 
Mr. Chitty lays it down generally, where there are mutual promises and 
agreements, yet if one thing be the consideration of tbe other, the plain- 
tiff's performance must in general be averred. Cattonel vs. Briggs, 1 
Salk. 113. 

Now, according to either of these tests, it will not be questioned, on a 
just interpretation of the agreement, that tbe covenants were dependent 
and concurrent. There was no time stipulated for the performance, ex- 
cept that I would infer it to have been the intention of the parties, that 
conveyances should be executed before the 1st January, 1837, when the 
first money payment fell due. It is clear, however, that the defendant 
could not be required to convey until the plaintiff conveyed. He was to 
convey to the plaintiff, in exchange for the land to be convened by the 
plaintiff to him. The plaintiff's conveyance was the consideration of bis ; 
and both were to be executed at the same time. 

The plaintiff, therefore, according to all the rules and tests, could not 
maintain an action for the penalty without averring and proving perform- 
ance, or something equivalent to performance ; as that he tendered per- 
formance, which was refused; that he was ready and offered to perform; 
or that he was prevented or discharged from performance by the defen- 
dant. 

The plaintiff avers in his declaration, that he was ready and willing, and 
has ever been ready and willing, to perform, and offered to perform. The 
proof was, that he called on the defendant, and told him he was ready to 
perform his part of the contract ; to which the defendant replied, he did 
not feel bound, and refused. There was no tender of conveyance by the 
plaintiff, nor proof that in fact he had one prepared, nor that he had law* 
fill title in himself. 
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Ajtd the question is* does tbtrt proof satisfy the averment in the declara- 
tion of readiness to perforin, and entitle the plaintiff to recover. And 
supposing it to have been properly averred in the declaration, that the 
defendant refused to allow the plaintiff to perform, and absolutely dis- 
charged him therefrom, yet I apprehend that alone, upon the proof here 
made* would not suffice* The covenant, it must be borne in mind, is by 
deed under seal; k could not be discharged by parol, not by any thing 
short of a release. A mere declaration in words by the defendant* that he 
did not intend to comply, could not have the effect, as matter of discharge 
merely, without other proof of tender or readiness, to dispense with the 
performance on the part of the plaintiff. And to this effect the case of 
Gordwenty* Hunt, 8 Taunt. 596, is decidedly in point. See also 7 Taunt. 
506, Thompson vs. Brown. 

Regarding the ease therefore as depending on proof of performance, 
or of Something equivalent to performance, the enquiry is, whether the 
proof made satisfied the averment of readiness and offer, sufficient to 
dispense with the proof of tender of titles, and refusal by the defendants 
which it is conceded would have been enough, if in fact he had title { 
the refusal of the defendant in such case, being an act, not a declaration, 
which prevents actual performance and makes him liable; And upon this 
head, says Mr. Williams* in his note to 2 SaurxL 353, the principle of all 
' the casee seems to he^ that where the plaintiff himself is to do an act to 
entitle himself to the action, he must either show the act done, or if it is 
not done, at least that be has performed every thing that was in his power 
to do. Lancashire vs. KUHngvxjrtk, 2 Salk. 623. 1 Lord Ray. 687. 12 
Mod. 530. What, then, was it incumbent on the plaintiff to perform 1 He 
was to convey by lawful title, in exchange for which, the defendant was 
also to convey. A tender of titles and refusal by defendant, would satisfy 
the averment. The averment is, that he was ready and willing ; under 
such an averment, without actual tender-of title, the plaintiff must at least 
prove actual readiness, not a mere declaration. Philips vs. Fielding, will 
serve to illustrate the principle. By the conditions of an auction sale of 
an estate, it was -stipulated that the purchaser should pay down a deposit* 
and sign an agreement to pay the remainder, at a certain tiroes on having 
a good title ; and that he shovld have a proper surrender of the estate, on 
payment of the purchase money. In an action by the seller, it was held 
not sufficient to state in the declaration that he had been always ready and 
willing, and frequently offered to make a good title to the estate, and to make a 
proper surrender* But he should have averred that he actually mad* a 
good title and surrender, or a tender and refusal; and also to have shown 

what title be had. It was adjudged on demurrer, that the declaration was 

35 
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bad. Per Lord Loughborough, 2 H. B. 123. Wyvett vs. Stapkton, 8 
Mod. 68, 381. In Janes vs. Barkley, Doug. 684, the plaintiff's right to 
recover depended on the assign meat of an equity of redemption, and also 
a genera) release to one Lane ; and he averred that he offered to assign 
the equity of redemption, and to execute the release, and that he tendered 
to the defendant a draft of such assignment and release for his approba- 
tion, aud offered to execute and deliver the same ; but that the defendant 
absolutely discharged the plaintiff from executing the same or any other. 
And it was held sufficient. Lord Mansfield said, " the party must show 
that he was ready ; but if the other stops him, on the ground of an inten- 
tion not to perform his part, it is not necessary for the first to go farther 
and do a nugatory act." " The plaintiff had done every thing in his power 
to perform the agreement, and the defendant only had been guilty of the 
neglect." So in Goodeson vs. Nunn, 4 Term. 761, plaintiff agreed to con- 
vey, on or before the 2d September, all that copy-hold tenement, &c. to 
the defendant, who, in consideration thereof, covenanted to pay plaintiff 
-6210, on or before the same day ; and on failure, to pay him <£21. In 
debt for the penalty of «£21, it was held that they were dependent cove- 
nants, and the plaintiff could not recover without showing a conveyance, 
or a tender of one. 

Morton vs. Lamb, 7 Term. 125 ; Olazebrooh vs. Woodroto, 8 Term. 366 j 
Hanson vs. Johnson, 1 East. 203 ; Bordenave vs. Gregory, 5 East. 107 ; are 
authorities directly on the point ; all going to establish this proposition, 
before stated, thai the plaiutiff must show that he had done every thing 
in his power to do, towards the execution of the contract on his part :* 
Where a conveyance is to be executed, it must be tendered, or there must 
be an offer to execute, and ability to do so ; and in case of the payment 
of money, that the party should not only say he is,ready and willing, but 
prove that he actually haB the means ; and that the refusal to accept on 
the part of the defendant, puts it out of his power to go further. 

In the case under consideration, it is clear, that the plaintiff did not 
perform all that was in his power to do. He neither tendered a title, nor 
showed that he had title, and was actually ready to convey. The declara- 
tion of the defendant, that he did not mean to perform, did not exempt 
the plaintiff from the necessity of proving that he was actually ready. 
The defendant did not refuse to allow him to perform. 

The motion is refused. 

Richardson, Evans, and Butlrk, copcurred. 
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« 

A defendant, who has, in pursuance of the sentence of the Court, entered 
Into recognizance for the maintenance of a bastard child, from the time of its 
birth, cannot afterwards resist a motion to estreat the recognizance, on the ground 
that be was only liable by law for <£5 annually, from the time of his convict'nn, 
or at most, from the time information was made against him. He cannot then 
question the accuracy of the sentence, or avoid the recognizance given in pur- 
suance of it. 

Before Mr. Justice CNball, Newberry, Spring Term, 1837. 

The presiding Judge made the following report of the case : 

" This was a scire facias to estreat the recognizance of John L. Har- 
mon and his securities, entered into before the clerk, after the defendant 
Harmon's conviction, on an indictment for bastardy, for the support of a 
bastard child. 

"It was contended, that by law* the defendant, Harmon, was only liable 
for £& per annum, commencing from bis conviction; or at moat, only 
from the time the information was made against him. The terms of the 
recognisance were sufficiently broad to carry back the allowance to the 
birth of the child \ but the case was considered by the Solicitor and the 
defendant's counsel, on the construction of the Act of 1795, 2 Faust, 74. 

"The first position of the defendants is contrarary to a plain and ob- . 
vious reading of the Act ; and their second position is overruled by a 
decision of the Court of Appeals, of which Mr. Solicitor Caldwell has a 
note ; and which he will bring to the view of the Court of Appeals. 

" I ordered the defendant's recognizance to be estreated for the instal- 
ments of <£5 per annum, from the birth of the child." 

The defendant appeals, on the annexed ground : 

That the defendant is by law liable to pay <£5 annually, commencing N 
only from the time of his conviction, or from the time of his arrest, or at all 
events only from the time the information was given to the magistrate, on 
which the warrant was issued. 

Ouria t per Evans, J. 1 understand from the report, that the defendant, 
Harmon, had been convicted at a former court, of bastardy, and bad en- 
tered into a recognisance for the maintainance of the child. The recogni- 
zance is not before us, but the presiding Judge reports that it was broad 
enough to cany back the allowance to the birth of the child. I presume 
h was entered into in pursuance of the sentence of the court; and in con* 
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fbrmity with it. There was no appeal from the sentence. It was the 
judgment of the court, and we eanno: look beyond it, whilst it remains 
unreversed. We are all of opinion the defendants cannot now question 
the accuracy of the sentence, or avoid their recognizance, given iu pur- 
suance of it. Whether by law Harmon was hound to give such a recogr 
nizance, is not necessary to be decided in this case. I take this occasion, 
however, to say, that such was the decision in CampUmU case^ decided in 
1,327. This case, it has been supposed, has been overruled in McChmty'i 
case and Day's case. But these went no farther than to decide that the 
father of a bastard child could not be tried or sentenced after the child 
was twelve years old. All these cases ape in manuscript, and are noticed 
here for the purpose of collecting the authorities on the subject, and not 
of deciding on the true construction of the Act. 
The motion is refused. 

Gavoty RiOBAKoeotf , Eablk, and Buvlbb, JJ. concurred. 

J\ C. Caldwell, fear the motion. J. /. CalfotU, Solicitor, 
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It is not necessary that there should be an actual manual seizure and removal 
of property, to constitute a levy and vest title in the sheriff: it is enough that 
the sheriff, having the execution in his hands, within reach of the property, 
should, with the assent of the defendant in execution, endorse the levy on the 
execution. And permitting the property to remain m possession of the defendV 
aot in execution, with his consent, is not an abandonment of the levy, ant a oen- 
tinuance of the officer's possession. 

Before Mr. Justice Earle, at Edgefield, Fall Term, 1836. 

His Honor the presiding judge sent up the following report : 
^Tiwwr for a Yoke of Oxen, by Sera. Pro. s 

"•The. plaintiff was sheriff of the district, and had is h<s anode awisVj 
tieaa against one Simeon Dean. One. of his deputis* wmtt with 
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these executions to the residence of the defendant, Dean, and informed 
him that he had come for the purpose of making a levy. Dean consented, 
and enumerated his personal chattels, of which the deputy made out a 
schedule in writing in his presence, including several negroes, the oxen fa 
dispute, and various other articles, all of which were on the same day en- 
dorsed as a levy on the executions. The defendant, Dean, acknowledged 
the levy and furnished the list for the purpose of being so endorsed. None 
of the property was removed, but It was all on the premises; and while 
the depnty was there, the oxen, which were at large, came up into the yard, 
and within fifteen paces of the deputy, so that he might have taken them 
if he chose ; he considered them in his possession. Dean gave his bond 
for the production of the negroes on the day of sale ; declined giving 
bond for the production of the other property, but consented that it might 
remain there,— he would not put it out of the way. He afterwards, 
however, sold, or otherwise transferred, the oxen to the defendants, 
Moore and Adams, who sold them for their own benefit, in Hamburgh. 
•The deputy had previously informed Moore of the levy : I did not con- 
sider this material. The only question made was on the sufficiency of the 
levy. On this point I did not consider that actual manual seizure and re- 
moval of the property, were necessary* to vest title in the sheriff. It was 
enough that being on> the premises, with the execution in his hands, he 
made known to the defendant in execution his purpose of making the 
levy, within view of the property, and having the power of taking posses- 
sion ; and that the levy was endorsed with the assent of the defendant 
himself. I decreed for the plaintiff* 
The defendants appealed. 

Bauskett, for the .motion. 

Curia, per Richardson, J.. In making a levy on a defendant's goods, 
the sheriff should make an actual seizure. But seizing a part in the name 
of the whole, on the premises, is a good seizure of the whole, 1 Ld. Raym. 
725. Watson on Sheriffs, 124. 

In the case before us, the articles were enumerated by Dean, the de- 
fendant, and endorsed on the execution as a levy. The oxen in question 
were within the yard, and the officer considered them within his posses- 
sion. To touch them with his hand was unneccessary. It was enough that 
they were within his reach, subject to his control, and pointed out as the 
specific subject of the levy. This is the customary mode of taking pos- 
session of such chattels, upon a sale in market. It was a seizure of them 
according to the nature of the thing, with the understanding that the' 
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possession passed from the defendant to the officer, which constitutes the 
meaning of the levy. 

But it is necessary that the chattels levied on should continue in the 
possession of the officer, either by himself, or some other person for him' 
8 Prince, 95. 1 Bing. 71. 7 J. B. Moore, 368. Watson, 124. 

Did the oxen so continue ? is the question. For if the officer aban- 
doned them, the levy was imperfect — as in Blade vs. Arundale, in Maule 
and Selwyn, 713 — where the officer seized a table, but left no one in pos- 
session for him, the levy was considered ineffectual ; upon the land-lord 
seizing the table for rent. 

But in the case before us, the defendant consented that the oxen might 
remain on bis premises, and promised that he would not dispose of them. 
I think this amounted to a contract, that he would keep them for the offi- 
cer. At all events, it cannot be an abandonment by the officer. At least, 
as between the owner and the officer, it was a continuation of the officer's 
possession, it could not have been a violation of the owner's rights, if 
the officer should afterwards take possession in person. It is to be ob- 
served, that in this case tbeie is no conflict of authorities, for the posses- 
sion, as in Blade's case, between a levy and a distress for rent. 

In this posture of the possession, the former owner, Dean, sold the oxen 
to Adams and Moore j Moore knowing that the levy had been made ; and 
the sheriff lost the oxen. 

It appears to my understanding, that the possession of the sheriff was 
continued by the hands of Dean, the former owner ; as much so as that 
of the other chattels, for which Dean gave bond to the officer ; perhaps 
more so. And the defendants having notice of the levy, could not have 
been deceived by Dean; and therefore, rendered themselves liable to 
the sheriff, for violating his right, by virtue of the levy. 

The motion is dismissed. 

Gantt, Evans, Earle, and Butler, J J., concurred.- 
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General principles upon which new trials are graoted. 

The /granting of a new trial must depend upon the legal discretion of the 
court, guided by the nature and circumstances of the particular case, and di- 
rected with a view to the attainment of justice. 

Where the plaintiff brought his action against his lessee for injuring the 
premises, by catting down a grove of large oak trees which surrounded the 
buildings, and furnished evidence not only of a serious injury, but of the actual 
extent of the injury, and the jury found only nominal damages, their verdict 
was set aside, and a new trial granted. 

Before Mr. Justice Evans, at Sumter, Fall Term, 1S36. 

The following is the report of the presiding judge. 

"This was an action on the case. The plaintiff was the owner of a 
plantation, which he leased to the defendant. The lease contained a 
clause authorizing Clerry to make "every necessary improvement to suit 
himself." On the leased premises was a store bouse and other build- 
ings, surrounded by a beautiful grove of large oak trees. The place was 
one of notoriety, and had been .long used ns a location for a store. 
The defendant during his lease cut down and killed nearly all the trees 
which constituted the grove. One witness said two thirds of the whole 
number were destroyed ; and another said 14 large oaks were cut down, 
or killed by cutting round them. One witness said he heard defendant 
order his negroes to cut down one of the trees for fire wood. There 
was an abundance of fire wood near the houses, without molesting this 
grove. Another witness said that Clerry told him be had destroyed the 
trees to plant the land, and there was proof that he' had made a small pota- 
toe patch where some of tbe trees were destroyed. The trees were 
destroyed at different times, and some of them after the plaintiff had 
threatened to sue for the injury. 

"On the subject of damages, one witness said tbe grove was very fine, 
and important to the value of the land and the beauty of the place. If 
he had owned the land be would consider the Value lessened $500. An* 
other witness said, if be owned the land and intended to settle at the 
place, he would not have had these trees destroyed for $500. All the 
witnesses agreed that this was a place of great beauty and notoriety, 
and the trees large forest oaks. The jury found ten dollars for tbe 
plaintiff, a sum, it would seem to me, greatly inadequate to tbe injury." 

The plaintiff moved for a new trial, on the following grounds : 
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the English reports, and our own, I should deem it unsafe to say there is 
any one uniform rule on the subject. This is well expressed by Denfeon, 
J., in Bright vs. Eyrfon, 1 Bur. 390, 397 : "It would be difficult, perhaps; to 
fix any absolutely general rule about granting new trials, without toaking so 
many exceptions to it, as might rather tend to darken than explain it. But 
the granting of a new trial must depend upon the legal discretion* of the 
court, guided by the nature and circumstances of the particular case, and 
directed with a view to the attainment of justice." Mr. Justice Foster, 
in the same case, agreeing to this, and limiting this discretion to cades 
where the evidence was wholly against the verdict, or greatly preponde- 
rates, added, <4 lri all vases where the evidence is nearly in equ ili brio, be 
should always think himself bound to. have regard to the finding of the 
jury; for ad qu&stwnem fatcti respondent juratores. In such a case it is 
not the province of the judge to determine; it ought' to be left to the 
jury," 

These positions contain the basis of all the English and American ca- 
ses on the subject; varied and modified according to peculiar circumstan- 
ces. The jury is empannelled and sworn to render a verdict according 
to the law and the evidence. And in the investigation of the facts, in 
weighing testimony, and selecting truth from a mass of confused or 
Contradictory evidence, there is occasion for much sound judgment 
and enlightened discretion. The verdict of the jury depends upon 
the issue : in criminal matters it is simply guilty or not guilty. In civil 
suits it is necessarily something more. The plaintiff always seeks not 
only to establish some right, but to obtain adequate compensation for 
some injury. It is true, if he fails in his proof altogether, a general ver- 
dict for the defendant is the result. But if he establishes his right, and 
the violation of it, the duty of the jury is not satisfied by a verdict mere- 
ly for the plaintiff, for they are bound to render adequate damages by way 
of compensation. And in assessing those damages, they are not at liberty 
to exercise an arbitrary discretion, nor to exhibit a wild caprice. They 
are as much bound by the evidence in that respect, as in relation to the 
plafoiifPs right to recover; having regard, of course, to the subject matter. 

In the case under consideration, the plaieth? complained of an. injury 
to property. The question of damages, therefore, did not depend on 
mere sentiment and opinion, as in case for words, or Mai. Pros. The 
property itself, was. susceptible of valuation ; the extent of the injury was 
ascertained ; and both furnished a standard for assessing damages, which 
the. jury were not at liberty to disregard. The verdict for the plaintiff is 
conclusive of his right to recover damages, in the opinion of the< jury. 
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the English reports, and our own, I should deem it unsafe to say there is 
any one uniform rule on tbe subject. This is well expressed by Denfeon, 
J., in Bright w. Eyrfon, 1 Bur. 390, 397 r "It would be difficult, perhaps, to 
fix any absolutely general rule about granting new trials, without making so 
many exceptions to it, as might rather (end to' darken tban explain it. But 
the granting of a new trial must depend upon the legal discretion of the 
court; guided by the nature and circumstances of the particular case, and 
directed with a view to the attainment of justice." Mr. Justice Foster, 
in the same case, agreeing to this, and limiting this discretion to cases 
where the evidence was wholly against the verdict, or greatly preponde- 
rates, added, "Iri all vases where the evidence is nearly in equllibrio, he 
should always think himself bound to . have regard to tbe finding of the 
jury; for ad qu&stwkem fitcti respondent juratore*. In such a case it is 
no* the province of the judge to determine; it ought' to be left to the 
jury/* 

These positions contain the basis of all the English and American ca- 
ses on the subject; varied and modified according to peculiar circumstan- 
ces. The jury is empannelled and sworn to render a verdict according 
to tbe law and the evidence. And in the investigation of the facts, in 
weighing testimony, and selecting truth from a mass of confused or 
contradictory evidence, there is occasion for much sound judgment 
and enlightened discretion. The verdict of the jury depends upon 
the issue : in criminal matters it is simply guilty or not guilty. In civil 
suits it is necessarily something more. The plaintiff always seeks not 
only to establish some right, but tp obtain adequate compensation for 
some injury. It is true, if he fails in bis proof altogether, a general ver- 
dict for the defendant is the result. But if he establishes his right, and 
the violation of it, the duty of the jury is not satisfied by a verdict mere- 
ly for the plaintiff, for tbey are bound to render adequate damages by way 

* 

of compensation. And in assessing those damages, they are not at liberty 
to exercise an arbitrary discretion, nor to exhibit a wild caprice. They 
are as much bound by the evidence in that respect, as in relation to tbe 
plaintiff r s tight to recover; baviog regard, oi course, to the subject matter. 
In tbe case under consideration, the- plaiatiff complained of an. injury 
to property. The question of damages, therefore, did not depend on 
mere sentiment and opinion, as in case for words, or Mai, Pros. The 
property itself. was. susceptible of valuation ; the extent of the injury. was 
ascertained ; and both furnished a standard for assessing damages, which 
the. jury were not at liberty to disregard. The verdict for the plaintiff is 
conclusive of his right to recover damages, in the opinion of the jury. 

36 



260 ENGLISH VS. ClEftHY. 

1st. That the amount of damages was excessively inadequate, not be- 
ing sufficient to carry costs* 

2d. That the verdict was without evidence, inasmuch as the damage 
done the plaintiff was ptoved by two respectable witnesses, to be fully 

* _ 

five hundred dollars, and no evidence whatever offered to disprove, con- 
tradict, or render it doubtful in any way; and to find a verdict of $10, upon 
such testimony, Where it is proved that the damage was wilfully done, is 
to find directly against evidence. 

Watson, for the motion. 

Curia, per Earle, J. Without the power ttf 'granting new trials, 
which is conceded to this court, the trial by jury would be hardly enti- 
tled to the encomiums which we so often hear bestowed upon it. If every 
verdict were final and conclusive, even without error in matter of law, on 
the part of the judge* injustice would so frequently result from causes in- 
separable from the nature and form of the tribunal itself, that many suitors 
would be deterred from submitting their Complaints to it for adjudication ; 
and would prefer to bear their wrongs in silence, rather than encounter the 
expense and trouble of a doubtful issue* In the early history of the law, 
this evil was felt to a gt eater extent than now, in consequence of the great- 
er strictness of the courts in granting -new trials ; and the remedy by writ 
of attaint, to reverse any unjust or improper verdict, was found to be at- 
tended with such hardship and difficulty to suitors who were aggrieved, 
that the courts were compelled to adopt other modes and grounds of re- 
lief. In process of time, a much more liberal spirit pie vailed, and a more 
liberal practice was adopted, which, without depriving the jury of their 
acknowledged right to determine questions of fact, enabled the courts so 
far to superintend and control the exercise of it, as to prevent passion, 
prejudice, caprice, or ignorance, from being substituted in place of sound 
judgment and legal discretion. And although I should hesitate to agree 
with .Justice Blackstone, 3 Com. 388, that the maxim now adopted, is that 
"in uU cases of moment where justice is not done upon one trial, the in- 
jured party is auWed to another"— -yet 1 assent folly to the conclusion be 
arrives at, that granting a new trial, under proper regulations, cures all the 
inconveniencies of that excellent method of decision, at the same time that 
it is preserved entire. lb. 391. 

The general principles upon which new trials are granted, are no where 
so well summed up and stated, as by that writer* And in the application 
of these principles to particular cases, there is room for an infinite diversity 
,of practice : and after a careful examination of a long aeries of cases in 
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the English reports, aod our own, I should deem it unsafe to say there is 
any one uniform rule on the subject. This is well expressed by Denaou, 
J., in Bright vs. Eyrton, 1 Bur. 390, 397 : "It would be difficult, perhaps, to 
fix any absolutely general rule about granting new trials, without making so 
many exceptions to it, as might rather (end to' darken thai* explain* it. But 
the granting of a new trial must depend upon the legal discretion- -of the 
court, guided by the nature and circumstances of the particular case, and 
directed with a view to the attainment of justice." Mr. Justice Foster, 
in the same case, agreeing to this, and limiting this discretion ta cases 
where the evidence was wholly against the verdict, or greatly preponde- 
rates, added, "Iri all -cases where the evidence is nearly in equilibrio, be 
should always think himself bound to have regard to the finding of the 
jury ; for ad qu&stionem ftxcti respondent juratores. In such a case it is 
not the province of the judge to determine; it ought' to be left to the 
jury," 

These positions contain the basis of all the English and American ca- 
ses on the subject; varied and modified according to peculiar circumstan- 
ces. The jury is empannelled and sworn to render a verdict according 
to the law and the evidence. And in the investigation ' of the facts, in 
weighing testimony, and selecting truth from a mass of confused or 
contradictory evidence, there is occasion for much sound judgment 
and enlightened discretion. The verdict of the jury depends upon 
the issue : in criminal matters it is simply guilty or not guilty. In civil 
suits it is necessarily something more. The plaintiff always seeks not 
Only to establish some right, but tp obtain adequate compensation for 
some injury. It is true, if he fails in his proof altogether, a general ver- 
dict for the defendant is the result. But if he establishes bis right, and 
the violation of it, the duty of the jury is not satisfied by a verdict mere- 
ly for the plaintiff, for they are bound to render adequate damages by way 
of compensation. And in assessing those damages, they are not at liberty 
to exercise an arbitrary discretion, nor to exhibit a wild caprice. They 
are as much bound by the evidence in that respect, as in relation to the 
plaintiff's right to recover; having regard, of course, to the subject matter. 

In the case under consideration; the- ptaiatiff complained of an iajuary 
to property. The question of damages, therefore, did not depend on 
mere sentiment and opinion, as in case for words, or Mai. Pros. The 
property itself. was. susceptible of valuation ; the extent of the injury was 
ascertained ; and both furnished a- standard for assessing damages, which 
the jury were not at liberty to disregard. The verdict for the plaintiff is 
conclusive of his right to recover damages, in the opinion of the jury. 
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1st. That the amount of damages was excessively inadequate, not be- 
ing sufficient to carry costs* 

2d. That the verdict was without evidence, inasmuch as the damage 
done the plaintiff was ptoved by two respectable witnesses, to be fully 
five hundred dollars, and no evidence whatever offered to disprove, con- 
tradict, or render it doubtful in any way; and to find a verdict of $10, upon 
such testimony, Where it is proved that the damage was wilfully done, is 
to find directly against evidence. 

i 

Watson, for the motion. 

Curia, per Earle, J. Without the power of granting new trials, 
which is conceded to this court, the trial by jury would be hardly enti- 
tled to the encomiums which we so often hear bestowed upon it. If every 
verdict were final and conclusive, even without error in matter of law, on 
the part of the judge, injustice would so frequently result from causes in- 
separable from the nature and form of the tribunal itself, that many suitors 
would be deterred from submitting their coaapkiata to it for adjudication ; 
and would prefer to bear their wrongs in silence, rather than enconnter the 
expense and trouble of a doubt fa 1 issue. In the early history of the law, 
this evil was felt to a gi eater extent than now* in consequence of the great- 
er strictness of the courts in granting new trials; and the remedy by writ 
of attaint, to reverse any unjust or improper verdict, was found to be at- 
tended with such hardship and difficulty to suitors who were aggrieved, 
that the courts were compelled to adopt other modes and grounds of re- 
lief. In process of time, a much more liberal spirit pie vailed, and a more 
liberal practice was adopted* which, without depriving the jury of their 
acknowledged right to determine questions of fact, enabled the courts so 
far to superintend and control the exercise of it, as to prevent passion, 
prejudice, caprice, or ignorance, from being substituted in place of sound 
judgment and legal discretion* And although I should hesitate to agree 
with Justice Blackstone, 3 Com. 388, that the maxim now adopted, is that 
"in uU cases of moment where justice is not done upon one trial', the in* 
jared party is entitled to another"— -yet 1 assent folly to the conclusion be 
arrives at, that granting a new trial, under proper regulations, cures all the 
inconveniencies of that excellent method of decision, at the same time thai 
it is preserved entire. lb. 391. 

The general principles upon which new trials are granted, are no where 
so well summed up and stated, as by that writer* And in the application 
of these principles to particular cases, there is room for an infinite diversity 
,of practice : and after a careful examination of a long aeries of cases in 
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the English reports, and our own, I should deem it unsafe to say there is 
any one uniform rule on the subject. This is well expressed by Denaon, 
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should always think himself bound to . have regard to the finding of the 
jury j for ad quasttonem /acti respondent juratore*. In such a case it is 
not the province of this judge to determine; it ought to be left to die 
jury," 

These positions contain the basis of all the English and American ca- 
ses on the subject; varied and modified according to peculiar circumstan- 
ces. The jury is empannelled and sworn to render a verdict according 
to the law and the evidence. And in the investigation of the facts, in 
Weighing testimony, and selecting truth from a mass of confused or 
contradictory evidence, there is occasion for much sound judgment 
and enlightened discretion. The verdict of the jury depends upon 
the issue : in criminal matters it is simply guilty or not guilty. In civil 
suits it is necessarily something more. The plaintiff always seeks not 
Only to establish some right, but tp obtain adequate compensation for 
some injury. It is true, if he fails in' his proof altogether, a general ver- 
dict for the defendant is the result. But if he establishes bis right, and 
the violation of it, the duty of the jury is not satisfied by a verdict mere- 
ly for the plaintiff, for tbey are bound to render adequate damages by way 
of compensation. And in assessing those damages, they are not at liberty 
to exercise an arbitrary discretion, nor to exhibit a wild caprice. They 
are as much bound by the evidence in that respect, as in relation to the 
plaintiff's right to recover; having regatd,. of course, to the subject matter. 

In the case under consideration, the- plaieth? complained of an. injury 
to property. The question of damages, therefore, did not depend on 
mere sentiment and opinion, as in case for words, or Mai, Pros. The 
property itself was susceptible of valuation ; the extent of the injury . was 
ascertained ; and both furnished a standard tor assessing damages, which 
the jury were not at liberty to disregard. The verdict for the plaintiff is 
conclusive of his right to recover damages, in the opinion of the jury. 
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some injury. It is true, if he fails in' his proof altogether, a general ver- 
dict for the defendant is the result. But if he establishes his right, and 
the violation of it, the duty of the jury is not satisfied by a verdict mere- 
ly for the plaintiff, for tbey are bound to render adequate damages by way 
of compensation. And in assessing those damages, they are not at liberty 
to exercise an arbitrary discretion, nor to exhibit a wild caprice. They 
are as much bound by the evidence in that respect, as in relation to the 
plaintiff's tight to recover; having regard, of course, to the subject matter. 
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to property. The question of damages, therefore, did not depend on 
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THE STATE V8. ( C. B. LSSTERJETTE, CLERK OF THE COURT. 

The informer is not entitled to any part of the penalty on a conviction for re- 
tailing spiritaons liquors without a license. The Act of 1825 in this particular, 
repeals the Act of 1801, and appropriates the penalty wholly to the commission- 
ers of roads. 

Before Earle, J. al Orangelmrgh, Spring Term, 1836. 

Several defendants Were convicted of retailing spirituous liquors with- 
out license, and were sentenced to pay the fine imposed by law. These 
fines were collected by the respondent, as clerk of the court, and were in 
his hands. One Thomas Jones was the informer and prosecutor, and 
claimed one-half of the penalty under the Act of 1801 * The clerk refu- 
sed to pay him any part, on the ground that the Act of 1825 had made a 
different appropriation of the penalty to the commissioners of highways, 
for repairs, Sec. On a rule, he showed that Act for cause. 

The presiding judge thought the informer entitled to half the penalty, 
and made the rule absolute against the clerk, who appealed, and now 
moves to reverse this decision. 

Glover, for the motion. Elmore, contra* 

Curia, per Eable, J. The Act of, 1801 provides, that any one who 
shall retail spirituous liquors or keep a tavern, without license, shall for- 
feit and pay the sum of one hundred dollars. And in a separate clause of 
a subsequent section, it is thus enacted ; " The forfeiture in all cases to be 
thus disposed of; one-naif to the informer, and the other half to the com- 
missioners," to be applied to the repairs of roads and bridges. The Act 
of 1825, entitled "An Act to reduce all the Acts and parts of Acts relating 
to the powers and duties of commissioners of roads into one Act/' enacts, 
44 That any person who shall retail spirituous liquors, contrary to the pro- 
visions thereof, shall forfeit and pay the sum of one hundred dollars." 
And in a subsequent and separate section, provides, " That all the fines, 
forfeitures and penalties imposed by this Act, shall belong to that board of 
commissioners within whose limits the fine, penalty or forfeiture may be 
imposed," to constitute a fund for repairing roads and bridges. The 31st 
section repeals all Acts and clauses of Acts contrary to or inconsistent 
with the provisions of the latter Act. 

The question is, whether the penalty of one hundred dollars for retail- 
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ing without license, is divided between the informer and commissioners, 
as under the Act of 18ftl, or appropriated wholly to the commissioners 
under the Act of 1825 1 or in other words, whether the former is superce- 
ded and repealed by the latter 1 And it seems only necessary to read the 
latter to be satisfied of the affirmative of the latter question— ^altbeugb I 
had hastily come to a different conclusion on the circoit, from' ae imper- 
fect examination of the Act of 1825. 

The title of the Act seems to show au intention to embody the whole 
of the law on the subject into a single digested statute ; and has incor- 
porated the leading provisions of former Acts, with suitable modifications. 
The form of the license and the penalty are re-enacted. A special appro- 
priation is also made in a distinct substantive clause or section, entirely 
incompatible with that which obtained under the former statute. Even 
without the repealing clause, it would be obvious enough, on the univer- 
sal principle of construction, that the latter Act, by necessary implication, 
would repeal the former. The twp sections in regard to the appropria- 
tion, are directly opposed to each other. It is not a case of construction, 
in pari materia, for they are wholly irreconcilable. If there were any 
doubt about it, on the common rule of construction, the repealing clause 
would put it to rest 

The motion is granted, and the rule is discharged* 

Qantt, RfcHAfcDsoN, Evans, and Butle*, J J. concurred. 
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B. ©AS8AWAT TS. DAVID HALL AND OTHERS. 

Where a levy on land was made and endorsed on the execution before return 
day, and the sale was made by the succeeding Sheriff five years afterwards — held 
that the sale is valid. Nor will its validity be affected by the fact that the exe- 
cution was afterwards renewed and a recital of the former levy endorsed on it. 

Looking at the law in England and this State this common principle may be 
deduced from them : that a le/y within the time the execution can run, so far 
vests title in the Sheriff that a good sale may be made of the property, after the 
tinie to which the execution was returnable. And there is no difference in this 
respect (in this State) between real and personal property. 

Before Mr. Justice Earle, at Abbeville, Fall Term, 1836. 

Covenant on the warranty in deed of conveyance from the defendants to 
the plaintiff. On the trial the following case was made. 

On the 16th of January, 1826, the several defendants, with five others, 
of whom three were dead, and two removed from the Stale, in considera- 
tion of one hundred dollars paid to each, conveyed by deed to the plain- 
tiff 264 acres of land, with the usual covenant of general warranty, ex- 
cept as to the interest of Rhoda Hall, who was co-tenant with the others, 
but did not join in the conveyance. Johnson Hall was one of the grantors 
in the deed, but not a party in the suit, having removed. Johnson Hall 
had, before that time, brought a suit by sum. pro. against Leat Hall, an- 
other of the grantors in the deed, and one of the defendants. On the trial 
there was a decree for the defendant, on which execution issued against 
Johnson Hall, for the costs from October Term, 1825, lodged 12th Novem- 
ber, 1825, and was levied on Johnson Hall's interest in the land, 8th Feb- 
ruary, 1826, levy endorsed. A renewal of this execution was lodged 2d 
April, 1827, on which the sheriff recites the former levy, and the direction 
of the attorney to stop advertising. This execution was again lodged with 
the sheriff, a successor of the former, who made the levy on the 8th June, 
1831, and enforced. The sheriff, reciting the former levy, makes return 
that he exposed' the land to sale,' or the interest of Johnson Hall therein, 
on dale-day, in August, 1831, when John £. Norris became the purchaser 
for $53. Sheriff's deed to Norris, dated 7th November, 1831. Norris 
filed a bill against plaintiff, and one Tucker and wife, who was formerly 
Rhoda Hall, for partition, in June 1832. Before final decree, plaintiff 
purchased Noma's interest for $70, deed dated 13th November, 1833, and 
under the final decree the interest of Tucker and wife was sold, August, 
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1833, and also purchased by plaintiff for $40, which sum was applied tq 
fhe payment of costs. 

It was further proved that the plaintiff was informed of the execution 
against Johnson Hall, and was told, before he purchased, he had better 
go and settle it. He has never been disturbed in the possession of the 
Jjand. 

It was urged against the plaintiff's right to recover, that the execution 
under which the interest of Johnson Hall was sold, was inoperative ; that 
the sale to Norris conferred no title ; that there was, therefore, do incum- 
brance, or out-standing paramount title ; and therefore no breach of the 
covenant of warranty. The presiding judge held otherwise, although he 
entertained great doubts, and instructed the jury that a levy having been 
made and endorsed on the execution, a succeeding sheriff might proceed 
to sell and convey, even after the lapse of the time within which the 
execution should otherwise have been renewed. 

It was also contended for the defendants, that the plaintiff having pur- 
chased with the knowledge of the incumbrance, at least having notice 
J>efore the sheriff's sale, and not haying requested its removal, could only 
recover so much as would have been sufficient to remove it. On this 
point also, his Honor held otherwise, and instructed the jury, that the 
defendants having expressly warranted by deed, were bound to remove 
the incumbrance without request. That the warranty constituted a cove : 
nant, not only for quiet enjoyment, but of seizure and good title. That 
actual eviction was not necessary to enable the plaintiff to maintain the 
action, but as there was no eviction, the Act of 1824 did not apply, and 
it became a question of actual damage ; that the plaintiff was entitled to 
recover the sum paid Norris, in order to perfect his title, and interest 
from the date of his deed. The jury found accordingly. 

The defendants moved for a non-suit or a new trial, on the following 
grounds: 

1st. That the sale by the sheriff to John £. Norris, could, under the 
circumstances, confer no title. 

3d. That the plaintiff, having notice of the incumbrance, long before the 
sheriff's sale, and not having requested its removal by the defendants* 
should (even if the breach had been established) have recovered only the 
sum which would haye been necessary to remove the incumbrance. 

Wardlaio fy Perrin, for the motion. Burt, contra. 

Curia, per Butler, J. The material question in this case, is, did the 
deed from the sheriff convey title to John E. Norris, for Johnson Hall's 
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interest in a tract of land, to a distributive share of which Hall was enti- 
tled ? If so, the defendants would be liable on their covenant, and cannot 
complain of a recovery against them for some amount. This question 
depends on the regularity of the execution, and the sufficiency of the levy 
under which the sheriff sold. 

The levy was made on the execution within three months after it was 
lodged, and therefore within the time that the execution had to run be-' 
fore its return day. If the sale had been made before the return day of 
the execution, there would have been no doubt ; but the sale was made, 
not by the sheriff who made the levy, but by his successor in office, more 
than four years after the levy ; and the question is, had the levy lost its' 
legal effect and operation, by not being disposed of earlier. 

In attempting to simplify the law in this State, in relation to executions 
and the proceedings of sheriffs for their enforcement, we have rendered 
more uncertain the rights acquired by liens under them. In England a 
sheriff cannot sell lands under Ji.fa. The fi. fa. there binds goods and 
chattels alone, from the time of its lodgment, and it performs its office as 
soon as the sheriff has made a levy under it ; provided it is done before 
return day. The levy vests the title of the goods and chattels in the sher- 
iff for the purposes of sale ; if enough has been seized by levy, the exe- 
cution is satisfied, and the plaintiff must look to the sheriff for his money. 
When the goods are sold the sheriff applies the proceeds to the payment 
of the specific execution on which the sale was made. In this State the 
money would be paid ' over to the oldest execution in the office ; which 
frequently gives rise to great difficulties, as to the rights of parties under 
different liens. By our law, one sheriff m»y make the levy, and another 
may sell the property. In England a sheriff who makes the levy, takes 
the property in possession, and may sell it after he goes out of office,' 
because he was the owner by possession. A subsequent sheriff, in this 
State, obtains title by having the execution and property passed over to 
him, by schedule and indenture. The Act requires this, though in prac- 
tice it is not done. Looking at the law in England and this State, this 
common principle may be deduced from. them: that a levy within the time 
the execution can run, so far vests title in a sheriff, that a good sale 
may be made of the property after the time to which the execution was 
returnable, and within which alone it had had active energy. That is, if a 
levy has been made within one year after lodgment of the Ji. fa., a sheriff 
may sell two or three years afterwards — a successor in office in this State 
having all the power to sell that his predecessor had, if the levy had been 
regularly made. This proceeds on the ground that the sheriff has ac- 
quired possession of the chattel, and that the execution has no other 
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office to perform. Pi.fi. fa. gives no authority to take possession after the 
time it may legally run. In England, and in this Slate, before 1827, 
it was an enforcible process to seize property, only for one year, and 
after that time it give no authority to seize without renewal — retain- 
ing, bo'vever, its binding efficacy. ' 

But it is said the same principles are not applicable to land — and that 
to make a good sale of land under an execution, the sale must be made 
while the execution has its active and enforcible authority. Lands not 
being Kable to levy and sale in England, under a fi.Jh* f we cannot look 
to that country for instruction as to what would be a good levy or pro- 
per mode of proceeding on such a process in this State. Here, land, 
like goods and chattels, may be levied on and sold by sheriff under execu- 
tion - r and it seems to me that if a legal and sufficient levy has once been 
made, it will authorize a sheriff to sell within any time that he could law- 
fully sell personal chattels. A distinction would lead, not only to great 
confusion, but would jeopard many titles acquired by sheriff's sales. 
Lands are always bound by the judgment, and until it is satisfied, there 
must be some authority to sell them. And I come to the conclusion that 
if a levy has been made in due time, it gives the same authority to sell 
that a levy on personal property would have done. A she riff may take 
into his possession personal property, and keep it for years by the con- 
sent of the parties, and then make a good sale of it by virtue of an old 
levy. It is not likely that he would keep the property long ; for in Eng- 
land, by compulsory writs, he would be compelled to sell, when tbe plain- 
tiff required it; and in this State he would be compelled to do the same 
thing by rule and attachment. But it would not render the sale void, if 
the sheriff had kept the possession and control of the property for a 
length of time. It is difficult to say how a levy should be made on land. 
The sheriff cannot take possession and keep it till sale is made ; neither 
can he always make entry on the land ; and if he could it would seem to 
be of little practical use. A levy on land, seems to me to be nothing more 
than a specific declaration by the sheriff, on the execution, that the land 
is liable to a specific lien ; and that the sheriff has asserted his legal au- 
thority to sell it. This assertion* gives him a constructive right to the land, 
so that he may divest its owner of title, at any time he may choose to sell 
it. It is making the lien by judgment enforcible by the sheriff, and thus 
connects him with, and gives him control over, the land : and now the 
question must terminate in this, that once having acquired this legal right 
and control, the sheriff does not lose it till sale of the land or satisfaction 
of the judgment. As long as the judgment is unsatisfied, what hardship 
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id there that land is liable to be sold 1 Or where is the necessity of keep- 
ing alive the f. fa. by frequent renewals, and entries of the same levy on 
it ? The execution, as a power of attorney conferred by the judgment 
of the court, does not lose its authority after asserting it, till it has per- 
formed its entire office. If a judgment has been paid or satisfied, and 
lapse of time is evidence of this, the executiou can confer no authority to 
sell under it. In the case under consideration, the levy was at one time 
regularly made, and a sheriff once had authority to sell ; a succeeding 
sheriff sold five years after the authonty was acquired by his predecessor. 
The time that had elapsed did not render void the levy, but might be con- 
sidered as evidence that the judgment was satisfied. And in proportion 
to the lapse of time would this presumption be increased. At the end of 
20 years the law would presume that the judgment was paid ; and before 
that time, a jury would be at liberty to say that it was paid; but this would 
always depend on fact and the circumstances of the case. 

The case of Toomer vs. Purkey, 1 Cons. R. p. 323, and the case of May* 
hew vs Davidson, decided in 1829, fully sustain the position, that a levy 
made on lands within the legal time the execution has to run before its 
return day, will authorize a sale afterwards. In the case of "Mayhem vs. 
Davidson, the f. fa. was lodged in sheriff's office while Perry was sheriff, 
on the 10th May, 1824. Levy made on the 9th June, 1824. The land 
was sold by Sims, the successor of Perry, ou the 9th May, 1826 ; the 
sale being two years after the levy. It was conceded in this case, that 
Sims had authority to sell, by virtue of the levy of his predecessor ; but 
it was contended, and I think plausibly, that Sims had no title to the f. fas. 
of Perry, as they had not been transferred by schedule and indenture, ac- 
cording to the provisions of the Act. The court seemed to have been in 
doubt on this point, but a majority ruled that Sims could sell, although he 
had not got the executions by schedule and indenture. 

There is another ground taken in argument, that the sale was not made 
on the levy which was made within the legal time, but that it was made on 
a renewed ft* fa and after the return day of the first ft. fa. The last levy 
recites the first, and I think is but a continuation of it. The renewal of 
the execution and continuation of the levy by recital ought not, and in 
my opinion does not, impair the validity of the first, which was regular 
and legal. 

The last ground taken by defendant, was not argued or insisted on. 

From the positions which I have stated, I come to the conclusion that 
defendant's motion must be refused. 

Gantt, Richardson, Evans, and Eable, JJ., concurred. 
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SAMUEL BURNS VS. JOHN EVANS. 

* 

A debtor, who, since his arrest, has removed his property oat of the State, i£ 
hot, uuder the prison bounds Act, eotitled to his discharge from confinement 
until the property contained in his schedule is produced and delivered to bis 
assignee; The Act of 1833 is imperative in this respect, if it be, or has been, 
in his power to deliver the property since his arrest; and if he has voluntarily 
put it out of his power to produce the property, or, having it in his power, 
refuses to do so, he cannot avail himself of either his fraud or his obstinacy, to 
avoid the requisition of the law* 

Nor would it vary the case, that an action has been commenced on the exem- 
plification of the judgment, in the State to which the debtor removed. 

Before Mr. Justice Butler, at York, Spring Term, 1837. 

The defendant was arrested by bail process, for a trespass on the per- 
son of the plaintiff*, by shooting and maiming him. He was on his way, 
removing out of the State with hfa property, when he was arrested. He 
gave bail, and continued on his journey, and settled in Alabama. At 
Fall Term, 1836, the action was tried in the absence of defendant, and a 
verdict rendered against bitn for $6,000. Hearing of the recovery, the 
defendant returned to this Stale, and surrendered to the sheriff of York 
district, in discharge of his bail. With a view of availing himself of the 
benefit of the prison bounds Act, he filed a schedule of his whole estate, 
in which he states that his property, consisting of land and negroes, was 
in the State of Alabama; and at this term, moved for his discharge, on 
making an assignment. Two objections were made by the plaintiff 1. 
That the defendant being confined for maiming the plaintiff, was not enti- 
tled to the benefit of the Act. 2. That the defendant could not be dis- 
charged without delivering into the actual possession of the assignee, the 
personal property contained in bis schedule, which he was unwilling or 
unable to do. The counsel for the defendant contended, that this was 
not a case of mayhem excluded from the benefit of the Act j and that 
it is enough that defendant, under the circumstances of the case, make an 
assignment of his property, leaving it to his assignee to acquire possession 
by the best means in his power. The defendant offered to prove that the 
property had been removed before a recovery against him, and that an 
action had been commenced in Alabama, on the judgment obtained here. 
The presiding judge did not think this evidence would vary the case, and 
therefore rejected it His Honor sustained the plaintiff's last objection, 
holding the Act of 1833 to be imperative in its terms, that the defendant 
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.was not entitled to his discharge until he delivered the property to the 
assignee. As to the last objection, his Honor overruled it, on the ground 
that there was nothing in the proceedings in the case, to shew that the de- 
fendant was in confinement for a deliberate mayhem; the declaration 
merely charging the trespass to have been committed by beating, shooting 
and maiming the plaintiff, did not give such a character to the act as to 
amount to a wilful and deliberate mayhem within the meaning of the Act, 
so as to deprive the defendant of the benefit of the law for the relief of 
insolvent debtors. 

The case of Wm. M. Kerr vs. the same defendant, depends on the 
.decision of the second question in this case. 

The defendant's motion to be discharged was refused, and he was 
remanded to prison. 

The defendant appealed from the decision of the presiding judge re- 
fusing his discbarge ; and the plaintiff also gave notice that he would 
move the Court of Appeals to reverse the decision of the circuit court, 
on the first ground taken by him against the defendant's discharge, provid- 
ed that court should reverse the decision on the second. 

Rogers ty Dawkins, for the defendant. Witherapoon ty Hill, contra. 

Curia, per Butver, J. The recoveries against the defendant in these 
,cases, were for trespasses committed before he carried his property out of 
the State ; and he is now called on to make atonement and satisfaction to 
the parties injured, by complying with the legal requisitions of the coun- 
try whose laws he had violated. This be cannot do upon the terms which 
he proposes. He must either satisfy the judgments against him, by pay- 
ing the money, or he must comply with the law which requires him to 
deliver his property to assignees, within the jurisdiction of this State. 

By the defendant's schedule, it appears that he has more property than 
rs sufficient to satisfy the plaintiff's demands. There is nothing to pre. 
vent bis bringing it here. At the time he came himself he could have 
brought his property. It was then under his personal control and direc- 
tion ; and that was since the actual recovery against him. 

But there is nothing now to prevent his ordering his agent, who has 
the superintendence of it, to bring the property here. The plaintiff did 
offer to prove that an action had been commenced on the exemplifications 
of these judgments in Alabama. This, certainly, can interpose no greater 
impediment to his bringing back his property, than these actions origi- 
nally did to his carrying it away. But a satisfaction of the recoveries 
here, would be a perfect bar to an action any where else. The Act of 
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1833 is so specific and imperative on this subject, that the court is depriv- 
ed of all discretion. The 6tb section of that Act is in the following 
words : " In all cases where a prisoner applies for the benefit of the 
prison bounds Act, the judge or commissioner before whom the applica- 
tion is made, shall not discharge him from his confinement until the pro- 
perty contained in his schedule is produced and delivered to the assignees 
of such prisoner, if it be, or has been, in his power to deliver the same since 
his arrest." I think it is very evident that it is now in the power of the 
prisoner to produce and deliver the property in his schedule, if he thought 
proper to do so. No prisoner actually in confinement can go personally 
and take his property, but this does not deprive him of the power of con- 
trolling his own agents. When he haa been dispossessed of his property, 
before his confinement, by the seizure of the law, or any thing else that 
deprives him of any legal control over it, he might claim all the benefits 
of this Act. The law never requires impossibilities ; and if a defendant's 
property were to be taken from him after his arrest, either by the act of 
the law itself, or by the act of God, the defendant would not be kept in 
prison by reason of its non-production. But if a defendant were volun- 
tarily to put it out of his own power to produce it, or even to refuse to 
produce it, when it was in his power, he cannot avail himself of either his 
fraud or his obstinacy, to avoid the requisitions of the law. The arrest 
must always be under mesne or final process ; and 1 think the arrest in 
this case must be regarded as made under mesne process, and to have 
reference to the time when defendant was first taken and gfeve bail. He 
went into the prison himself, voluntarily, in discharge of his bail; and 
that cannot therefore be considered as the time of his arrest. He may be, 
therefore, regarded as in prison by virtue of an arrest on mesne process. 
But I think this unimportant ; for his want of ability to produce his pro- 
perty, does not exist in fact ; and if it were so, it has been by his own act, 
in fraud or evasion of the plaintiff's rights. 

I understand the plaiutiffs do not insist on their ground if the defen- 
dant's ground should be decided against him ; but that they are willing 
the defendant should be discharged when he shall satisfy their judgments, 
or when he shall produce and deliver up to assignees bis property, or as 
much as will be necessary to satisfy the plaintiffs's demands. This being 
understood, the court has not considered plaintiffs's ground of appeal. 

It is therefore ordered, that defendant be discharged from confinement 
as soon as he shall produce and deliver to plaintiffs or their assignees, the 
property mentioned in bis schedule, or as much thereof as will satisfy the 
cases under which he is confined. Until this order is complied with, or 
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fiutil he otherwise satisfies the recoveries against him, the defendant can- 
not be discharged. 
Motion refused. 

Gintt, Richardson, Evans* and Earle, J J. concurred. 



TATE AND THOMSON VS. JOHN BLAKELT. 

By the Acts of 1791 and '99, where there are defendants residing in different 
districts, the plaintiff may try his case in that district where either of the defen- 
dants was served ; but if the plaintiff brings his action against two defendants, 
residing and served in different districts, and on the trial of the case discontinues 
as to the defendant residing in the district in which the case stands for trial, the 
court is without jurisdiction, and the plaintiff will be non-suited, unless he con- 
sents to transfer the case to the district in which the defendant left in the record 
resides, or was served. 

Before Mr. Justice Butler, at Union, Pall Term, 1836. 

Trespass for taking a negro. Verdict for plaintiff. 
The facts of the case, so far as connected with the only ground decided 
by the court, are stated in the following opinion of the court. 

Ouria t per Evans, J. The facts of this case, so far as they are involved 
in the questions decided, are these : The plaintiffs claim to he owners of 
a negro man named John. This negro was taken out of their possession, 
as they allege, by Blakely and one Little. Blakely lived in Laurens, and 
Little in Union. The plaintiffs sued out a writ, charging them with the 
toit jointly, and made the writ returnable to Union. Blakely was served 
in Laurens, and notified by endorsement on the writ, that the plaintiffs 
elected to try the case at Union. Blakely and Little pleaded the general 
issue separately. When the case was ordered for trial, the plaintiffs 
moved for leave to discontinue as to Little, for the purpose of examining 
him as a witness. Blakely first moved to continue the case, on the ground 

38 



298 TATE & THOMSON VS. BLAKELY. 

that the amendment made a new case; he then moved to transfer the case 
to Laurens, where the defendant lives and had been served. All these 
motions were successively overruled by (he presiding judge. It is not 
necessary to consider all the grounds made in the case. The decision of 
the court depends on the first ground for a new trial, and it is not intend, 
ed to express any opinion on the others. The first ground is — " Because 
the defendant was taken by surprise, by the course pursued by the plaintiff, 
in discontinuing as to the co-defendant, Little, and making him a witness; 
and under the circumstances, the case should have been continued, or 
transfer! ed to the district where the defendant resides, and where he was 
served with the writ." 

The general rule is, that court alone has jurisdiction of the case where 
the defendant resides, is arrested, or served with process. By the Act of 
1791 and the Act of 1799, which are in substance the same, where there 
are defendants residing in different districts, the plaintiff may try his case 
in that district where either of the defendants was arrested, or taken, or 
served with process. The course pursued in this case, was in conformity 
with these Acts, and so long as there were two defendants, the court of 
Union had jurisdiction of the case. The effect of the discontinuance aa 
to Little, was to leave the case in the same condition as if Blakely had 
been sued ilone. There was but one defendant, and he resided and had 
been served in another district. Was the case, after the discontinuance, 
one provided for by the Acts of 1791 and 1799 ] Could the plaintiff try 
his case in Union, where the defendant did not reside, and where he had 
not been served ? 1 think not. When the plaintiff discontinued as to 
Little, he deprived the court of its jurisdiction; for the jurisdiction de- 
pended on the fact that Little was a party to the suit. It will be readily 
perceived, that if the plaintiff can give jurisdiction by joining a defen- 
dant, he may try his case in any district where he pleases. A man at 
Georgetown may be compelled to try his case in Pickens, by joining him 
with one residing in the latter district, merely to give the court jurisdic- 
tion. I am therefore of opinion, that 8fter the discontinuance, the case 
could not be tried in Union ; and if the plaintiff would not consent to 
transfer the case, he should have been non-suited. 

I do not intend to be understood as saying, that as the plaintiff by his 
own act had deprived the court of jurisdiction, he had a right to transfer 
the case to Laurens ; but as the defendant himself made the motion for 
a continuance and transfer, I think the circuit judge should have granted 
it ; and as he has renewed his motion for the same purpose in this court, 
we are relieved from any difficulty on this point. I think the verdict 
moat be set aside, and a new trial ordered ; and that the defendant have 
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leave to enter up a judgment of non-suit; unless the plaintiff shall, at the 
next term, transfer and docket his case for trial in the court of Common 
Pleas for Laurens district ; and it is ordered accordingly. 

Gantt, Richardson. Earle, and Butler, JJ. concurred. 

Irby, for the motion. A. W. Thomson, contra. 



MOORE 6C NESBIT VS. HUT80W LANHAM. 

Both by the civil and common law, there is an implied warranty of title on the 
part of the vendor of personal property, for breach of which the vendee is enti- 
tled to redress. 

There has been ncuchdiffeience in the adjudged cases, especially in regard to 
real estate, whether the vendee could maintain an action on the warranty, or 
resist an action for the price, before actual eviction ; the cases as to real pro- 
perty turning mainly on the construction of the covenant of warranty. 

In this State, so far as regards the construction of the covenant of warranty 
of title, there is no difference between real and personal property : And the 
courts have applied |he principle of the civil law, making every covenant of 
general warranty of title a covenant of seizin. That covenant has always been 
considered as broken whenever title could be shown in another : And it has 
been uniformly held that the vendee might bring covenant on the warranty, or 
resist an action for the price, without actual eviction ; and this, whether there 
has been a partial or a total. failure'of consideration. 

It may now be considered as well settled, that a total or partial failure in re- 
gard to title, as well as a total or partial failure in regard to soundness, will avail 
a purchaser of personal propeiiv as a valid defence when sued for the purchase 
money, to the same extent, in the same form, and upon the same principles, as 
the like fail are would avail a purchaser of real estate. 

In an action on a note given for the price of a negro, the defendant may, by 
way of defence, set up an outstanding paramount title to the negro in a third 
person ; but if be has extinguished that title, he will only be allowed an abate- 
meat to the amount he paid to perfect the title. 
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Before Mr. Justice Richardson, at Spartanburgh. 

His honor the presiding Judge sent up the following report of the case: 

" This was an action on a note of hand. The defendant pleaded spe- 
cially, admitting the note, but alledging that the consideration was a negro 
Bob, which he lost by title paramount, (in Eliz. Johnson) whereby, &c. 
It was upon this plea, that the court permitted the defendant to begin and 
conclude both the evidence and the argument. See plaintiff's last ground 
for a new trial. 

" The case made out by the evidence, was as follows. Moore & Nesbit 
Were co-partners in trade. Nesbit purchased Bob of Howel Johnson, 
.and took no bill of sale. But, as defendant alleged, sold Bob to H. Lan- 
Jiara, (the principal in the note,) and directed H. Johnson to make title to 
Lanham. Johnson made the title accordingly, (this fact gave rise to the 
question, whether Moore & Nesbit were liable ; on Johnson's title.) See 
plaintiff's second ground of appeal. 

" H. Johnson deposed, that twenty-seven years ago, he made a deed of 
gift of Bob to his infant daughter, Elizabeth Johnson, which he after- 
wards destroyed ; and afterwards sold Bob, seven or eight years ago, to 
Nesbit. Elizabeth Johnson's is the alleged title paramount, in defendant's 
plea in bar. But, admitting the fact of this gift by H. Johnson to his 
daughter, the plaintiff charged that it was a fraud upon creditors, and the 
subsequent purchaser of Bob, and therefore void. The evidence of the 
fraud was various, 

" It appeared that Johnson had given all his negroes to his children, 
and afterwards sold them ; no express delivery of them was known. But 
he said there was no fraud j and he had paid all his old debts, although 
now he was insolvent. 

" It further appeared in evidence, that the defendant, upon being sued 
for Bob by Elizabeth Job u son, compromised with her, and took her bill 
of sale for Bob and four other negroes, for $425. The other negroes were 
i in dispute between her and defendant. 

' •' I charged the juty — 1st. That they must decide, as a matter of fact, 

whether Bob was truly the consideration of the note, and if so, then, 

" 2d, That any breach of warranty in the bill of sale made by H. John- 
son, at the instance of Nesbit, would have the same effect in law as if it 
bad been ma.de by Nesbit in his own person. 

" 3d. They bad to decide whether the prior title of Elizabeth Johnson 
was good and valid. For if so, it was clearly paramount to the title made 
J>y JI. Johnson to Lanham, and would perfect the defence set up. But, 
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•" 4th. Before the title of Elizabeth Johnson could be upheld as para- 
mount, the jury must enquire into the truth, and decide accordingly, 
whether or not the gift to her was fraudulent against the creditors of 
Howel Johnson, or the after purchaser of Bob. If fraudulent against 
.either, it was void, and the jury must decide upon the fraud alledged, and 
not the judge. Still, I could not but observe, that the want of proof of 
any delivery, either of Bob or of the deed of gift to E. Johnson, and the 
subsequent sale of Bob to Nesbit, plainly indicated a fraud. 

" But, finally, admitting that the title of Elizabeth Johnson to Bob was 
paramount, still the defence set up could not be available in law. The 
breach of warranty complained of by the defendant, consists either in the 
loss of Bob, or in the danger of such loss, by reason of Elizabeth John- 
son's title. But Bob is not lost, and the defendant has, by his own act, 
secured himself from all danger of a loss through her title. 

"If Nesbit had purchased Elizabeth Johnson's title, there could have 
been no complaint. Because that would have confirmed the title of the 
defendant. But the defendant has chosen to confirm it himself; and thus, 
by his own act, made good the warranty of Nesbit. 

" If a purchaser, after thus obtaining possession, were allowed to buy 
up any outstanding title, and to set it up against the vendor's claim of the 
purchase money, the door to fraud would be let open. A might purchase 
disputed property first of B and afterwards of C. And when sued by B 
set up Cs title, with all the advantages of the possession derived from B, 
and if sued by C, in like manner plead B's title as paramount to C's, with 
.the advantage of both titles in his own hands. When, therefore, Lanham 
.bought up the title of Elizabeth Johnson, who had sued him, he purchas- 
ed his own peace, as he had a right to do. But, in reference to Nesbit, 
Lanham must be held as assuming to be his agent in the purchase ; and 
he cannot impugn the character he has taken to himself. 

" Under this list view, it is possible, perhaps, that the defendant might 
have set up a discount for the money he actually paid for E. Johnson's 
title. Such a discount might be equitable in some cases, but none such is 
before us. And assuredly, he cannot, in this way, by a kind of ambi-dex- 
terity, rid himself of all liability to Nesbit, as if he had suffered a total 
loss, and still hold fast to Bob. 

" It struck my understanding as very like a man purchasing a horse 
for a sound price, and after curing him of all complaints, still attempting 
to prove he had an incurable disease at the time of the sale. There might 
be room for a discount, but no right to get the horse for curing him. 

" Upon this charge, the jury took a principle strictly avoided by both 
parties ; allowed the defendant the amount he was supposed to have paid 
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for the title of E. Johnson, and gave the plaintiff a Verdict for $104. Both 
plaintiff and defendant accordingly appeal, upon their respective grounds. 

" Upon these grounds, I have only to remark, that the 5th ground of 
the plaintiff is bottomed upon a mistake in the decision of the Court. 

" No recovery of E. Johnson vs. Durham , was adduced in evidence* 
But the plaintiff's counsel, in his evidence, narrated such a fact, without 
objection on either side, and the court made no decision upon the compe- 
tency of the evidence, either for want of the record, or otherwise." 

The plaintiffs move for a new trial, on the following grounds : 

1. Because the verdict of the jury was contrary to the express charge 
of the piesiding judge, on a point of law. 

2. Because his Honor erred in charging that the plaintiffs were bound 
by the warranty in the bill of sale of Howel Johnson. 

3. Because the pretended gift to Elizabeth Johnson of the negro in 
dispute, was, under the evidence, a legal fraud, and the jury ought to have 
been so charged. 

4. Because there was no proof of a legal gift to E. Johnson, nor of 
paramount title in any other person than Moore & Nesbit. 

5. Because the Court permitted evidence of a recovery by E. Johnson 
against George Durham, to be given in evidence on the trial of this issue, 
plaintiffs objecting. 

6. Because the verdict is contrary to law and evidence, and the charge 
of the presiding judge. 

7. Because the judge gave the defendant the reply, both in evidence 
and the argument, to which they were not entitled. 

The defendant also appealed, on the ground that the presiding judge 
erred in charging the jury, that the defendant having voluntarily and 
without eviction, purchased the outstanding title of a third person, had no 
right to complain of a breach of warranty ; whereas, it is submitted, there 
was a total breach of warranty, and the contract should have been 
rescinded. 

Henry Sf Bobo, for the plaintiffs. A. W. Thomson, for defendant. 

Curia j per Earls, J. Before we come to the consideration of the 
main question, whether, as matter of law, the defendant was entitled to the 
abatement of price which he claimed under his plea, and can hold the 
verdict which allowed it, several preliminary questions of fact should be 
disposed of. First, it should appear that the slave Bob, was the true con- 
sideration of the note sued on ,- and that although be accepted, for form's 
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sake, the bill of sale from Howel Johnson, he actually purchased him 
from the plaintiffs. That question was submitted to the jury with proper 
instructions ; and the verdict establishes, as it seems to this court on suffi- 
cient proof, that the defendant did in fact purchase the slave from the 
plaintiffs, and that he formed the consideration of the note. Without a 
bill of sale from them, there was in law an implied warranty of title on 
their part, for a breach of which they would be liable. Second — was 
there, at the time of the sale by the plaintiffs, a subsisting out-standing 
paramount title to the slave Bob in Elizabeth Johnson 1 This question 
we think was also submitted to the jury with suitable instructions. The 
circumstances attending the alleged gift by Howel to Elizabeth Johnson, 
were such as to excite suspicion of its fairness ; and bis Honor who tried 
the cause, seems to have intimated to the jury, that it was probably frau- 
pulent and void ; And they were specially instructed to determine that 
question. Their verdict seems to this court to have established that there 
was a valid gift to Elizabeth Johnson, before the sale by Howel Johnson 
to the plaintiffs, which was not fraudulent and void as to creditors. And 
although we might not come to the same conclusion from the facts proved, 
we do not feel at liberty to disturb the verdict, on a question within the 
province of the jury, which was fairly submitted to them. The third 
question of fact is, whether the defendant, after his purchase of Bob from 
the plaintiffs, did actually perfect his title to Bob, by purchasing fiom 
Elizabeth Johnson her out-standing paramount title. On this point the 
proof is, that the defendant, being sued for Bob by Elizabeth Johnson, 
made a compromise with her, and procured her bill of sale of bim, with 
other slaves, which she also claimed, and which were in dispute between 
them. The jury, on the case made by the defendant, under his special 
plea in bar, allowed him an abatement equal to the sum paid by him in 
extinguishing the paramount title of Elizabeth Johnson, and perfecting 
his own, although instructed otherwise by the court. And the main ques* 
tion of law is thus presented, whether the defendant can be allowed to 
retain this verdict. 

And first, as to the form of pleading, uuder which this matter of defence 
was brought forward. That it would have formed a proper subject of 
discount, under notice, cannot be doubted, if it be a valid defence at all. 
And it seems to have been considered as available only uuder that proceed- 
ing. But I apprehend it might well be pleaded specially in bar, that 
there was an out-standing paramount title in another, by which the defen- 
dant sustained damages, and thereby ensued a breach of the plaintifts's 
warranty of title. 

The whole of the evidence to establish the defence, seems to have been 
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admitted under the special plea, without objection ; and the question was* 
made on its legal effect ; and no exception has been taken in the argument 
here, to the form of pleading. We come then to consider whether such 
defence could avail the defendant in action brought on the note. 

Whatever difference may exist between the rules of the common law 
and those of the civil law, in relation to the implied warranty of sound- 
ness and quality iu the sale of chattels, there u none in relation to the 
warranty of title. In both there is an implied warranty of title on the 
part of the vendor, in every sale of a chattel which forms part of the 
consideration of the contract, and for breach of which the vendee is enti- 
tled to his redress. Where there is a total failure of consideration, in this 
respect, it seems never to have been questioned, that the vendee was en- 
titled not only to his action on the warranty in case he had paid the price, 
but if sued for the price, that he might resist the recovery. The question" 
has been in relation to the evidence which he shall be required to pro- 
duce, to show that the warranty has been broken, and that the considera- 
tion has failed. And here there has been a diversity of opinion among 
speculative writers, and of adjudications among the courts. The point of 
controversy seems to have been, whether the vendee could either main- 
tain an action of covenant on the warranty, or resist an action for the 
price, without actual eviction. And the cases, especially ori real proper- 
ty, depending on the same principles, have mainly turned on the form and 
construction of the covenant of warranty, in England, aud some of the 
United States, the strict rules of the common law are still adhered to, and 
without an express covenant of seizin, " that the vendor is lawfully 
seized, and hath good right and authority to sell," no action would lie 
against him before eviction : And a covenant of seizin cannot be im- 
plied from a general warranty of title. 2 B. & P. 13* Doug. 654. 2 
Caines Rep. 188. 1 Mass. Rep. 464. 4 C ranch, 430* 3 Johns. Rep. 
471. 5 Johns. Rep. 120. 

It would be more an employment of curious research, than of actual 
utility, to trace the history of our own doctrines on that subject ; and to 
enumerate the steps by which we have come to adopt a more liberal and 
expeditious mode of attaining the ends of justice. 

In relation to the warranty of title, there does not seem t6 have been at 
any period in our jurisprudence, any material difference between the rules 
applicable to real, and those to personal property, beyond that created by 
the statute of frauds, which requires contracts concerning lands to be in 
Writing. But so far as regards the construction and legal effect of the 
warranty, and also the mode and measure of redress, the rules, I appre- 
hend, are the same. In relation to the warranty itself, we have adopted 
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the rules of the civil la*v; and the means of redress we have still further 
extended. In the learned and well considered judgment of Mr. Justice 
Brevard, in Furman vs. Elmore, be remarks, " indeed, there seems to be 
very little reason, if any, why there should be a distinction made, in the 
warranty arising by implication of law in the transfer of real and personal 
property, especially in relation to the title." 

The Act of 1795, prescribing the form of a conveyance of real estate, 
contains no express covenant of seisin : and by the rules of the common 
law, as expounded in England and New York, a covenant of seisin will 
not be implied from a covenant to defend the title. Our courts, however, 
began very early to apply the piinciple of the civil law, which raises by 
implication a warranty of title on every sale, to the construction of the 
covenant of general warranty to defend the title ; and have made it equiv- 
alent to a covenant of seisin. " It cannot well be presumed, says Mr. 
Justice Brevakd, that the seller does not undertake to convey a good title ; 
that he has at the time of bargaining and conveying, lawful authority to 
sell ; and also that he hath seisin of the land, without which he would 
have no authority to sell." That covenant has always been considered as' 
broken, whenever a paramount title could be shewn in another ; and it 
has been uniformly held that the vendee might bring covenant on the 
warranty, or resist an action for the price, without actual eviction. Prin- 
gle vs. The Executors of Whitten, 1 Bay, 254 ; Administrators of Bell vs. 
Administrators of Higgins, 1 Bay, 326 ; Sumter vs. Welch, 2 Bay, 558 ;* 
Champness vs. Johnson, 1809 ; Johnson vs. Nixon, 1811 ; fjurtnan vs. El- 
more, 1812 ; McKay vs. CoUins, 1 N. & M'C. 186. 

There was at first some hesitation in cases where the failure went only 
to part of the land sold and conveyed. And it was made a question wheth- 
er a court of law could afford adequate relief, even under the discount 
law. But a train of decisions has at length established' the rule, that on 
the sale of lands, the failure of title as to part only of what' is conveyed, 
is a breach of the warranty or implied covenant of seisin, which will enti- 
tle the vendee to his action at law, in case he has paid the price, or to an 
abatement, in case he shall be sued to recover it; and that either mode of 
redress maj be resorted to without actual eviction. In the early case of 
TJie State vs. Gaillard, Burke, J. delivering the opinion of the court, put 
the question on the civil law principle, that a sound price deserves a sound 
commodity, and that when there is a failure of consideration, it vitiates 
the contract in toto, or entitles the party injured to such an abatement on 
the price as would make him reparation. That was a case of misrepre- 
sentation, but the rule and principle are the same. 

It is supposed that the cases of Carter vs. Carter, 1 Bail. 217 ; Bordeaux 
39 
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vs. Cave, Ibid. 250; and Westbrook vs. McMillan, Ibid. 159, hare thrown 
important restrictions on this rule ; and have in fact excluded this sort of 
defence in all cases where the purchaser remains in possession. But it 
will be found on examination, that each of these cases was determined on 
its particular circumstances. For in Carter vs. Carter, Nott, J. lays 
down the general rule, " that the seller of a tract of land cannot recover 
the consideration money if the purchaser can show an out-standing 
paramount title in another. But it must be a subsisting title, such as will 
deprive the party of the benefit of bis purchase. So where the number 
of acres has fallen short, or a part has been taken off by a paramouut title, 
the defendant has been allowed a deduction pro tanto" In those cases, 
the purchaser had been long in possession, had paid part of the purchase 
money ; and it was found that a court of law could not do adequate jus- 
tice to all the parties. But in Morgan vs, Hext, Fall Term, 1829, suit 
brought on an obligation given for land, the defence was, that there was 
an outstanding title. Nott, J. — "That will be a good defence if it can be 
sustained. It presents a simple isolated question of title, which is pro- 
perly cognizable at law." 

In relation to the sale of personal chattels, even the common law raise* 
an implied warranty of title : But then the purchaser cannot resist pay- 
ment of the price in cases free from fraud, while the contract continues 
open, and he has possession. 2 Kent Com. 472. The rule here has been 
greatly relaxed. And it may be well stated in the words of Mr. Kent. 
" The defendant, for the purpose of preventing circuity of action, may 
show, by way of defence, in order to defeat or lessen the recovery, a total 
or partial failure of consideration, as the case may be, when suit for the 
consideration of a sale, or upon the security given for the purchase money." 
And I apprehend this rule applies as well to failure of consideration in 
regard to title, as to quality or soundness. The warranty in both is the 
same; and enters equally into, and forms part of, the consideration of the 
sale. I consider it, therefore, well settled, that a total or partial failure in 
regard to title, as well as a total or partial failure in regard to soundness, 
will avail a purchaser of personal chattels as a valid defence when sued 
for the purchase money ; to the same extent, in the same form, and upon 
the same principles, as the like failure of title or quality, or misrepresenta- 
tion of quality, would avail a purchaser of real property. Says Justice 
Brevard, in Furman vs. Elmore, " I am the more reconciled to the doc- 
trine which has been established with us, when I reflect that it is uniform, 
consistent, and harmonious in its application both to real and personal 
property." 

The question recurs, has there been in the case at bar, a total or partial 
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failure of consideration, which entitles the defendant to resist the recovery 
in whole or in part. 

The verdict establishes that there was a subsisting out-standing para- 
mount title in another to the slave Bob, an individual subject of -sale, in- 
capable of division into parts, to which warranty was single and entire. 
A failure of title, therefore, went to the whole consideration. And if it 
had continued out-standing at the time of trial, the defendant must have 
had a general verdict. It is for this reason I have conceded it might have 
been pleaded in bar, or even given in evidence under the general issue. 
The defendant, however, has extinguished the paramount title by purchase, 
and has acquired it in himself. And it was plausibly contended for the 
defendant, that inasmuch as he made out a paramount title in another, 
there was a total breach of warranty on the part of the plaintiff; and 
whatever it might have cost the defendant to extinguish it, was immaterial, 
and should not benefit the plaintiff, who sold what he had no right to sell. 
But the court has come to a different conclusion. And as this sort of de- 
fence has been let in rather on principles of equity, than of strict law, it 
does not seem to us that the defendant should be allowed an abatement 
beyond his actual damage. Having extinguished the title, if he had sued 
upon the warranty, the question would have been one of damages. And 
be should not be allowed more in this form. But he has done that which 
the plaintiff would have been bound to do if he had notice ; perfected the 
title which the plaintiff warranted ; and we think he should be allowed an 
abatement fro tanto. It is no unfit subject for a court of law ; it is a sim- 
ple question of title and price, susceptible of clear proof, and which we 
suppose was settled on clear proof on the trial below. 

The cases of Scott vs. Woodrides, in Equity, 1818, and Ward vs. Revel, 
at law, 1828, both reported in the Carolina Law Journal, 178, 181, are 
authorities directly on the point, and conclusive. And it was for the pur- 
pose of introducing these authorities that I have demonstrated the analo- 
gy, or rather the identity, of the rules relating to real, and those to per- 
sonal property. The latter was assumpsit on a note. Defence, that 
plaintiff was not the owner of part of the land sold for which the note was 
given. The proof was that the defendant, finding part of the land con- 
veyed to be vacant, took out a new grant to himself; and the jury allowed 
him b. pro rata deduction for the whole number of acres. The court, in 
granting a new trial, says, "he should have informed the plaintiff, and 
called on him to perfect the title, or he should have given up the bargain." 
And concludes, " when a partial loss is sustained, and the contract not 
abandoned, the true measure of damages is the value of the part lost, or 
that which the vendee pays for it." And relies on Searcy vs. Kirkpatrick % 
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1 Cro. Rep. 211 ; Hull vs. Executors of Cunningham* 1 Mumf. 330. Hem 
the subject matter of the 9ale was incapable of division, or partial loss. 
The measure of abatement is the sum he gave to perfect bis title. This 
the jury allowed. And the motion for a new trial is refused. 

GrANTT, Richardson. Evans, and Butler, J J. concurred. 



.HUE STATE, XX RELATIONE PETER W. AVINGER, VS. WH. L. LEWIS, LIEUT. COL. 

COMMANDING. 

When the Executive of the United States, under the Act of Congress of 
3.795, calls out a portion of the militia, to repel the invasion of a neighboring 
State or Territory, it must be taken from the militia, as organized by the Act ot 
Congress of 1792, which exempts all persons who are exempted from ordinary 
militia duty by the laws ot the several States. By the laws of this State, the 
Toll Collector of the Stale road is exempt from ordinary militia duty, and is 
therefore exempt from a draft made in pursuance of a requisition by the Execu- 
tive of the United States, on the militia of this State, to repel the invasion of 
Florida by the Indians. Nor will the fact that he had previously enrolled him- 
self in a volunteer corps, subject him to draft. 

The true construction of the several Acts of Congress and of this State on 
this subject, is this, — that when a portion of the militia of the State is called 
out by the Executive of the United States, to repel the invasion of a neighbor- 
ing State, the selection or draft is to be made from the class of persons regu- 
larly enrolled between eighteen <ind forty-five years, to perform ordinary militia 
duty : when a portion of the militia is called out by the authority of the State, 
ordinarily, the draft should be made in like manner, until the proper authority 
shall declare that the emergency has occurred, the lime of alarm or military 
invasion, when all the citizens of the State, however elevated their station or 
important their office, are required to aid in the public defence. 

Before Mr. Justice Earle, at Orangeburgh, Spring Term, 1836. 

This was an application for a writ of prohibition to restrain the respon- 
dent from enfoicing the sentence of a court martial, convened under his 
£>rder, subjecting the relator to fine and imprisonment for neglect of militia 
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duty in the 14th regiment of South Carolina militia. On the return of 
the rule to show cause, the whole proceedings of the respondent and the 
court were exhibited, and with the suggestion of the relator, are herewith 
Bent up. 

The relator was one of a volunteer rifle corps attached to the 14th regi- 
ment, under the command of Col. Goodwyn ; and after his departure to 
Florida, in command of a regiment -sent into service there, the 14tb regi- 
ment was subject to the order of the respondent as a superior officer. The 
relator has for two years last past been toll collector on the State road ; 
•but notwithstanding has performed military duty with the aforesaid rifle 
.corps, occasionally, and, as he contends, merely as a voluntary act. Du- 
ring the last winter a call was made on the executive of South Carolina by 
the United States authorities for a portion of militia troops to be sent to 
Florida to repel the invasion of the Indians in that territory. In conse- 
quence thereof orders were issued by the Executive for a draft from the 
different regiments, and of these the 14th was one. On the 14th day of 
February last the draft was made in the 14th regiment, including the rifle 
.corps to which the relator belonged, and be was one of the four privates 
drafted from that corps. The rendezvous was appointed at Orangeburgh 
on the 8th of February, which the relator failed to attend. After the de- 
parture of the troops sent to Florida under the command of Col. Good- 
wyn, a regimental court martial was ordered by the respondent, as Lieut. 
Col. commanding, for the trial of defaulters, to convene on the 15th Feb- 
ruary. A communication from Brigadier Qen. Trotti to Col. Lewis, of 
the 9th February, directed him to order a court martial for the trial of the 
relator specially, for failing to attend the rendezvous. The regimental 
court convened on the 15th February, and took cognizance of the case of 
the relator, and found him guilty of disobedience of orders and neglect of 
duty, and sentenced him to pay a fine of two hundred dollars and to be 
imprisoned three months; which sentence was approved by the respondent. 

The relator did not appeal to any other higher military tribunal. Be- 
fore the court martial he claimed exemption from military duty, on the 
ground of his employment as toll collector on the State road. After con- 
viction and sentence be made his application to the Circuit Court for a 
writ of prohibiten, and the parties were heard by counsel on the return of 
the rule. The grounds taken by the relator were : 

1st. Because the volunteer corps to which the relator was attached, 
was not called into service as' a whole, and the draught was, therefore, 
illegal. 

2d. Because the relator being "toll collector on the State road," when 
said draft was ordered and made, was exempt therefrom by law. 
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3d. Because said court martial was illegally ordered, and had no au- 
thority to bear and determine the case. 

4th. Because said court martial exceeded its jurisdiction. 

The presiding judge was of opinion, that the exceptions taken to the 
court and its proceedings, could not avail the relator, and that his employ- 
ment as toll collector did not exempt him from the performance of the 
extraordinary duty of aiding to repel an invasion of a neighboring territo- 
ry, under a call from the general government. 

The motion was refused, and the rule to show cause was discharged. 

On notice being given of the intended appeal, a question arose whether 
in the mean time the relator was entitled to go at large, as at that moment 
he was under arrest, in pursuance of the sentence. The presiding judge 
was clear that the sentence must be delayed in its execution until the ap- 
peal could be heard and decided ; but in the mean time the relator might 
avail himself of the means afforded of evading the sentence altogether ; 
and if he delayed the execution nf the sentence by appealing, there ought 
to be some security, that if the decision should be against him the sentence 
should be enforced. He therefore permitted him to be enlarged, on bis 
entering into recognizance with sureties to appear and await the final 
judgment of the court. 

The relator gave notice that he should, at the next session of the Court 
of Appeals, move to reverse his Honor's decision, and for a writ of pro- 
hibition, on the grounds taken on the circuit. 

Glover, for the motion. Elmore, contra. 

Curia, per Earle, J. The relator claims exemption from the particular 
militia duty which he was required to perform. The opinion of the court 
on that question, will render a consideration of the others which have been 
argued unnecessary. 

The Act of Congress, of 1792, "more effectually to provide for the na- 
tional defence, by establishing an uniform militia," enacts, that every free 
able bodied white male citizen of the respective States, resident therein, 
of the age of eighteen years, and under forty-five years, (with exceptions) 
shall be enrolled in the militia. The next section contains and specifies 
the exceptions. And it is important to the decision of this question. It 
provides that the Vice President, the officers, judicial and executive, of 
the federal government, the members of Congress and their officers, all 
officers of the customs or post office, and many others holding appoint- 
ments under the government of the United States, shall be exempted 
from militia; duty, notwithstanding their being above the age of eighteen 
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Bod under the age of forty-five years. And the same section also ex- 
empts from militia duty "all persons who now are, or shall hereafter be, 
exempted by the laws of the respective States." The first Act to organ- 
ize the militia of this State, in conformity with the Act of Congress, 
passed in J 794. By the 23d section of that Act, persons of various pro- 
fessions and descriptions were excused from militia duty, except in times 
of invasion or alarm. By the Act of 1633, to provide for the military 
organization of this State, in the 46th section it is enacted "That the fol- 
lowing persons, and none others, shall be exempt from the performance 
of ordinary militia duty, (and those not in time of alarm or military in- 
vasion) to wit," — enumerating the various officers of government, execu- 
tive, judicial, and ministerial, and other persons holding appointments 
under the State, including the relator, being a toll collector on the State 
road. The draft to which the relator was subjected, was made under an 
order issued by the Executive of the United States ; and in order to de- 
termine the question, what classes of persons were liable to that draft, it 
will be necessary to refer to the Act of Congress, of 1795, to provide for 
calling forth the militia, to execute the laws, suppress insurrections, and 
repel invasions. It provides, "That whenever the United States shall 
be invaded, or be in imminent danger of invasion from any foreign na- 
tion, or Indian tribe, it shall be lawful for the President of the United 
States to call for such number of the militia of the State or States, most 
convenient to the place of danger or scene of action, as he may judge 
necessary." The enquiry which presents itself on such an emergency, 
is, what classes of persons compose the militia, who are thus liable to 
be called forth to repel an invasion of a neighboring State 1 And the 
Act of Congress of 1792 furnishes the answer ; all free able bodied white 
men, between eighteen and forty-five years of age, enrolled in the militia 
by virtue of that Act, except such persons as are exempted from militia 
duty by that Act, including such as the State has thought fit to exempt, 
by the Act of 1794, or of 1833, in pursuance of the Act of Congress. 
It will be important to bear in mind, that the Act of 1792 exempts all 
who are embraced in the exception, from all militia duty, without refer- 
ence to the occasion, or to the nature of the service ; it exempts as well 
a ferryman on a post road, as the Chief Justice of the United States, 
from any militia duly whatever. And when the executive of the United 
States calls foith a portion of the militia, it is to be taken from the militia 
as organized by that Act, or by the States in pursuance of and in con- 
formity 'with that Act. 

Our Act of 1794, to organize the militia in conformity with the Act 
of Congress > and our Act of 1833, to provide for the military organiza* 
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tion of the State, are to be regarded in a twofold 'aspect : first, in refer* 
etice to the service which the militia may be required to perform, under 
the authority of the United States, under the Act of Congress, of 1795; 
and secondly, in reference to the service which they may be required to 
perform under the authority of the State. Both Acts provide for the 
militia being called out by the Executive of the State, or other State 
authorities, in cases of invasion or alarm* These terms occur in both 
Acts, and are exceptions to the exemption of any individuals or classes 
of persons excused from ordinary militia duty. The terms invasion or 
alarm* do not occur as an exception in the Act of Congress, of 1792 ; 
when a portion, therefore, of the militia of the State is called out by the 
Executive of the United States to repel the invasion of a neighboring 
State, the selection or draft is to be made from the class of persons regu- 
larly enrolled, between eighteen and forty-five years, to perform ordinary 
militia duty. When a portion of the militia is called out by the authority 
of the State, ordinarily, I apprehend the draft should be made in like 
manner, until the proper authority shall declare that the emergency has 
occurred, the time of alarm or military invasion, when all the citizens of 
the State, however elevated their station or important their office, are re- 
quired to aid in the public defence. 

Any other construction of these Acts, would be highly prejudicial 
to the interests of the State, derogatory from its honor and dignity, 
and would lead to consequences at once absurd and injurious. AH 
the persons who are exempted by the Act of Congres of 1792, are 
wholly excused from militia duty. They are not only exempted from 
service under the call of the Executive of the United States, but they 
are beyond the reach of our own militia laws ; and cannot be called on, 
even in case of invasion or alarm, by the State authorities. If the con- 
struction contended for against the motion, wero to prevail, this absurd 
and unjust consequence might ensue: whilst not only the higher officers of 
the general goverment, but every Post master, every petty Inspector and 
Gauger in the service of the revenue, nay, every stage driver and ferry- 
man on a post road, are exempt from all service in the militia, at home 
or abroad ; all our own State officers of every grade, of the police and 
revenue, executive, judicial and ministerial, even the members of this 
court, might not only be required by the fetate to aid in her defence at 
home, but might be required by the authorities of the United States to 
bear arms in a campaign abroad, or to aid in repelling an invasion of 
another State, when they should be engaged in the discharge of their 
more appropriate and equally important duties at home. Neither Con- 
gress nor the Legislature ever meant any thing so preposterous. 
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It was suggested in argument, that the relator having enrolled himself 
in a volunteer corps, thereby voluntarily subjected himself to draft, and 
thus waived bis privilege of exemption. But we think otherwise. In 
case of invasion or alarm occurring within the State, he was liable to 
serve. By enrolling himself in a volunteer corps he showed a readiness 
to serve the State at home, promptly and efficiently, without the pro- 
cess of draft ; and when by the act of his superior officers he was subject- 
ed to draft under the requisition of the United States, he had no opportu- 
nity to avail himself of his exemption until he appeared before the court. 
Besides, it would be ungracious and unjust to convert an act of patriotism 
into a waiver of a privilege. 

The court is of opinion that the relator was exempted from draft for the 
particular service. , That the court exceeded its jurisdiction and decided 
against law in finding him guilty of disobedience of orders, and in im- 
posing the sentence of fine and imprisonment. It is ordered that the 
writ of prohibition do issue to restrain the said court and all others from 
enforcing the said sentence. Ordered, also, that the relator be discharged 
from his recognizance, and that he go thereof .without day. 

Gantt, Richardson, Evans, and Butler, JJ., concurred. 
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THE STATS, EX RELATIONE J08IAH PRICE, VS. THE COMMISSIONERS OF ROADS TOR 

LANCASTER DI8TR1CT. 

THE SAME VS. THE SAME. 

THE STATE, EX RELATIONE H. R. PRICE, VS. THE SAME. 

Where the person and the subject matter are within the jurisdiction of ihe 
board of commissioners of roads, their decision will be final and conclusive, un- 
less they have in some way exceeded the bounds prescribed to them, admitted 
illegal evidence, or otherwise violated the settled rules of law. 

The relator being liable to work on both the Landsford's and Lanier's ferry 
roads, received notice to work on the Landsford road, and while at work there 
was duly warned to work on the same road the ensuing week. He was after- 
wards warned, under the authority of another commissioner of the same board, to 
work the ensuing week on the Lanier's ferry road. He chose the second week to 
obey the last warning instead of the first— and worked on the latter road instead of 
the Landsford road. The board of commissioners within whose jurisdiction both 
roads are situated, regarded him as a defaulter for not working on the Landsford 
road, and fined him accordingly. The judge below ordered a prohibition. On 
appeal, it was held, that as there was no question of exemption from work, but one 
merely of the sufficiency of the relator's excuse, it was exclusively within the juris- 
diction ,of the board of commissioners: that it was for them to say whether it was 
reasonable that he should obey the latter summons; and that their decision was 
final and conclusive. 

(Second case.) The relator being warned to work on the Lanier's ferry road 
for twelve days, began and worked there four days, when some of the hands ta- 
king sick, they were dismissed, and the residue of the work was postponed until 
the end of the same month or the beginning of the next — specifying no precise 
time, and making it necessary that the hands should receive further notice 
when the remainder of the work would be required. Before such notice he 
was warned to work on the Landsford road for six days. This summons he 
refused to obey, preferring to work again on the Lanier's ferry road, which he 
subsequently did for the residue of the twelve days. For his failure to work on 
the Lan.dsfo.rd road, he was fined by the board of commissioners of roads. On 
appeal from the order of the circuit court, granting a prohibition, it was held, 
in conformity to the principles laid down in the preceding case, that the decision 
of the board was conclusive — that there was no existing obligation or incompat- 
ibility of duty, and that the summons on the Landsford road ought to have been 
obeyed. 

The warner of the hands is not by law exempt from working on the roads. 
The custom is to excuse him, but that cannot supercede the statute — and 
whether he received and accepted the appointment in good faith, and under such 
pircumstances as should entitle him to the benefit of the custom, is a question 
exclusively for the determination of the board of commissioners of roads. 
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Before Mr. Justice O'Neall, at Lancaster, Fall Term, 1836. 

ttis Honor the presiding judge reported the cases as follows : 

These were declarations in prohibition. The cases made will be un- 
derstood by referring to the Act of 1830, and the special verdicts. 

The Legislature in 1830 established a ferry over Catawba river, called 
Lanier's, and directed a road to it to be laid out and opened from the 
toad leading from Lancasterville to McDaniel's ferry: and then the Act 
provides — " And all the male inhabitants within five miles of said road, 
now bound to work on public roads, shall be liable to work on the said 
road." 

In the first case the jury found the following special verdict, viz : " That 
the plaintiff was warned to work on the Landsford road ; while thus work- 
ing be was warned to meet again the ensuing week to work on the same 
toad. That on the same day when, thus last warned, but subsequently in 
point of time, he was warned to work on the Lanier's ferry road the en- 
suing week. That he worked twelve days altogether ; but that during 
the second week he worked altogether on the Lanier's ferxy road ; and 
not upon the Landsford road. That he was fined by the commissioners 
for default in failing to work during the second week in the sura of $30, 
and that the entry in the books of the commissioners reads thus. " The 
case against Josiah Price was next taken up* and after hearing the evi- 
dence was fined for five hands one day, August last, $5 ; August last, five 
hands, $5; do. do. $5; do. do. $5; do. do. $5 ; do. do. $5— $30." We 
further find that the said Josiah Price lives within three miles of the Lands- 
ford road, and that he had previously worked exclusively on it until the 
Lanier ferry road was opened, and that he lives within one mile of the 
Lanier's ferry road." 

It seems to me, upon this finding, and. construing the Act of 1S30 with 
the general road law, that the plaintiff in prohibition was liable to work 
both on the Landsford and Lanier's ferry road ; and that being equally 
liable to work, and his services being demanded on both, that he might 
divide the time between them ; and that having worked one week on the 
Landsford road, he was right to work the succeeding week as required 
on the Lanier ferry road. 

I therefore ordered the prohibition, and directed the pottea to be deliv- 
ered to the plaintiff to enter up judgment accordingly. 

In the second case between the same parties, the jury found the follow- 
ing special verdict : " That the plaintiff was warned to work on the La- 
nier ferry road for twelve days — that he and his hands worked four days) 
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that some of tbe hands being sick the residue of the work was postponed 
to the end of the same or the beginning of the ensuing month, when they 
again met and worked upon the Lanier ferry road, the residue of the 
twelve days ; that in the intermediate time between the first and last work, 
the plaintiff was summoned to work on the Landsford road by another 
warner and of a different commissioner, James P. Crockett, but did not 
work on the Landsford road in compliance with such warning. That he 
Was fined by the commissioners for the failure, as follows : 

The case against Josiah Price was next taken up uMr. Price being 
sworn, said he was warned to work on the Lanier road, and commenced 
on the 12th August, 1833, and wrought four days, and then adjourned to 
something like 26th August, 1833, — tried and fined for 6 hands on the 
19th August, $6; 6 hands for 20th August, $6 ; 6 hands for 21st August, 
$6 ; 6 hands for 22nd August, 86 ; 6 hands for 23rd August, $6 ; 6 hands 
for 24th August, 86— r $36. We further find that Josiah Price lives within 
three miles of the Landsford road, and within one mile of the Lanier ferry 
foad." 

The principles previously ruled governed me in this case, and suppo- 
sing from what Messrs. Clinton and DeSaussure both stated, that tbe 
plaintiff had been fined for 7 days default, I ordered a prohibition to pre- 
vent the collection of one day's fine, $6, and directed the postea to be 
delivered to the plaintiff, to enter up judgment accordingly. But 1 see 
from looking at the special verdict he was only fined for 6 days' default, 
which was right ; and hence the prohibition in that case should have been 
denied and the postea delivered to the defendants : and although this ob- 
jection is not presented by the defendants' grounds of appeal, I hope tbe 
Court of appeals will correct the error. 

Another case depending upon the same Act was a declaration in pro- 
hibition, by Henry R. Price v. The Commissioners of Roads for Lancaster 
District — the jury found the following special verdict ; *' That the plain- 
tiff, at the time he was appointed warner of the Lanier ferry road, had 
worked three days, and was working the fourth day, on the Landsford road, 
under a previous warning to work 6 days ; and that he was notified again 
to work the succeeding week on the same road before he received his ap- 
pointment ; that he ceased to work as soon as he received his appointment, 
and that he was fined for the whole time he failed to work — that he lives 
within three miles of the Landsford road, and that he had previously 
worked exclusively on it, and that he lives within one mile of tbe Lanier 
ferry road.' 1 

The appointment of warner, according to the established custom pro- 
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v«d on the trial of this case, was equivalent to, and stood in place of, the 
time he was liable to work on the Lanier ferry road. 

According to the principles settled in the previous cases he was liable 
to work out six days on the Lands ford road — having worked only four he 
was properly fined for two days, but for the second week (6 days,) he was 
improperly fined. A prohibition was issued to prevent the collection of 
the fines for the last 6 days, and the postca was directed to be delivered to 
the plaintiff to euter up judgment accordingly. 

In relation to all these cases I have to remark, that had it not been for 
the case of Harrington v. The Commissioners of the Roads, I should have 
doubted the authority of the court t) order a writ of prohibition to pre- 
vent the collection of fines imposed by the commissioners of roads. That 
case has however fixed the precedent and settled the law. 

The plaintiffs and defendants appeal and move to reverse my decision ; 
their grounds are annexed. 

The commissioners give notice that they will appeal and move U> reverse 
the order of the court. 

1. Because the court ruled, under the Act of 1830, the relators were 
bound to work partly on the Lanier ferry road and partly on the Lands- 
ford road; that although previously warned by the commissioners, within 
whose beat they lived, to work on the Landsford road, they might elect to 
obey a subsequent warning by commissioner Bell, to work on the Lanier 
ferry road, in whose division was the Lanier ferry road. 

2. Because, as the commissioners have properly cognizance of all mat- 
ters upon which relators seek prohibition, the court ought to have refused 
the motion. 

Clinton, for the commissioners. 

The plaintiffs appeal, upon the grounds following : 

1. That the prohibition ought to have been ordered as to the fines im- 
posed upon H. R. Price for the Friday and Saturday succeeding the Thurs- 
day when be was ordered to warn the hands. 

2. That as to the last fines imposed upon Josiah Price, prohibition ought 
to have been granted against the fines imposed for the whole seven days, 
because Josiah Price bad beeu previously warned to work on the Lanier 
road, and did actually work the 12 days required by law, to wit — four 
days before the warning for the Landsford road, and eight days after- 
wards. 

3. Because neither H. R. Price nor Josiah Price were liable to work 
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upon the Landsford road, as both lived within five miles of the Lanief 
road. 

DeSaussure, for Price. 

Curia, per Earle, J. These cases come up from Lancaster, on ap* 
peal from Mr. Justice O'Neall, who grantee! prohibition to restrain the 
commissioners of roads from collecting certain fines imposed on the rela- 
tors for not working on the road. 

There are two cases between the same parties. In the first which will 
be considered, the facts are as follows. 

The Legislature in 1830 established a ferry on the Catawba, at La* 
nier's, and directed a road to be opened to it, on which all the inhabitants 
Within five miles were made liable to work. The Act of 1625, the gen- 
eral road law, provides that persons may be compelled to work on any 
road which passes within ten miles of their residence or plantation. The 
relator lives within three miles of the public road tj Landsford, on which 
he had exclusively worked, until the new road to Lanier's ferry was open* 
ed, and lives within one mile of the latter road. He received notice to 
work on the Landsford road, and while at work there was duly warned 
to work on the same road again the ensuing week. He was afterwards 
warned by another person, under the authority of another commissioner* 
belonging to the same board, to work the ensuing week on the Lanier's 
ferry road. He chose the second week to obey the last warning, instead 
of the first, and worked on the latter road instead of the Landsford. The 
board of commissioners, within whose jurisdiction both roads are situate j 
regarded him as a defaulter, for not obeying the summons to work on the 
Landsford road, and fined him accordingly. It Was this judgment which 
it was moved to prohibit. 

Two questions arise for consideration : was the relator properly sub- 
ject to the jurisdiction of the commissioners ? And if so, have they made 
a decision so contrary to law, and to the true interpretation of the Act, as 
to require this court to interfere by prohibition 1 All male inhabitants, 
and all male slaves, from 16 to 50 years of age, are made liable to work on 
the public road ; each board of commissioners having authority to pre- 
scribe bow far, and on what roads, persons and their slaves shall be re- 
quired to work; each commissioner being authorized to call on the inhabi- 
tants liable or assigned to work on the roads in his division, at his own 
discretion. Ministers of the gospel, millers, and ferry-men, and no others* 
are exempted from this duty. The persons appointed by each commis- 
sioner, to warn the hands, are required to attend the meetings of the board 
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to prove the defaults— and for the purpose of hearing and determining 
questions arising out of such defaults, and the excuses made, the board is 
constituted quasi a judicial tribunal without appeal. 

The first question is, was the relator subject to their jurisdiction 1 There 
is nothing in the facts found by the jury, to show that he and bis slaves 
were not liable to work on the Landsford road. He lives within 3 miles 
of it, and there is no express legal exemption.* And we are led to in- 
quire whether he was exempt by necessary implication, or by the opera- 
tion of law 1 , Such seems to be the view of the presiding judge; that 
he was called on ta perform duty on both road3 at the same time— -being 
equally liable, and his labor being demanded on both, he might divide bis 
time between them : and having worked one week upon one road, he 
might work the next on the other — as he did so be was entitled to be dis- 
charged. But it seems to this court otherwise. The true question, as 
suggested by Mr. Justice Richardson, is between what is matter of legal 
exemption and what is matter of reasonable excuse. In Harrington's 
case, decided in 1823, 2 McC, 400, the court held that the relator, being 
clerk of the court, and being required by express statute to be present in 
bis office daily, and this being a provision of great importance to the pub- 
lic, which could not be dispensed with, was, by necessary operation of 
law, exempt from the duty of working on the roads ; and therefore was 
not subject to the jurisdiction of the commissioners. On examination it 
will be perceived that the decision there cannot be conclusive of this ques- 
tion. The circuit decision here rests on this, that being equally liable to 
work on both roads, he might divide his time. In Harrington's case, it went 



* Note. — The third ground taken on the part of the relator in these two ca- 
ses, and on the part of H. R. Price in the next case — because neither of them 
was liable to work on the Landsford road, as both lived within five miles of the 
Lanier's ferry road, we understand to have been decided by the late Conrt of 
Appeals, when these cases were brought up before. That ground has not been 
urged at the present hearing ; although it has not been overlooked by the court. 
The opinion of the majority is in conformity with that of the late court, that the 
relators were liable to work on the Landsford road — the Act of 1830 creating 
the ferry at Lanier's, not making them exempt. Indeed, on looking into the 
suggestions it will be perceived that neither Josiah nor H. R. Price olaims ex- 
emption on thai ground — but both expressly admit that -they were liable to work 
on both roads. In this last case I granted a prohibition nisi on the suggestion— 
but the verdict I think makes a different case. And if it did not I should ad- 
here to the views now expressed, as being better considered than any opinion ex* 
pressed on the circuit. 
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on the ground that his paramount duty, as clerk of tbe court, being is* 
compatible with the other, exempted him altogether, and he was not liable 
at all ; not-that he was at liberty to choose which duty he would perforin. 
As soon as it is admitted or shown that the relator was not legally ex- 
empted from work on tbe Landsford road, and might not lawfully disobey 
altogether the summons he received to work there, the first question is 
disposed of, for it then follows that he was properly subject to the juris* 
diction of the board — and the case is resolved into the enquiry, whether 
be furnished to the board a reasonable excuse for not obeying that sum* 
mons. And the second question arises, has the board decided in that 
matter in such direct opposition to law as to require the interference of this 
court? It would, perhaps, be sufficient to dispose of this question, were 
we to say, as it is said substantially, almost literally, in every case to be 
found in our books, that if the person and the subject matter be within 
the jurisdiction of the board, their decision must be final and conclusive, 
unless tbey have in some matter exceeded the bounds prescribed to them, 
admitted illegal evidence, or otherwise violated the settled rules of tbe com- 
mon law. In The State v. Wakely, 2 N. & M'C, 410, 412, it is well said 
by Richardson, J., that "every court acting clearly within its jurisdiction 
in a case legally submitted, is independent of all other courts, to which 
no appeal is given. Mere irregularity, insufficiency of proof, or mista- 
ken judgment, in such cases afford matter for appeal only." The relator 
was fined for not working on the Landsford road ; he was, by law, liable 
to work there — and had been warned to work there. When brought be- 
fore the board to answer for bis default, he made this excuse — that after 
being warned to work on the Landsford road, he was warned to work on 
the Lanier's ferry road, and chose to work on the latter. The board did 
not regard that excuse as sufficient : and tbe bare statement of the case 
shows that it was not a question of exemption but of reasonable excuse. At 
the time he was first warned on the Landsford road, he was equally liable 
to be called out on both : when actually warned it ceased to be a mere 
liability as to that road. His labor was then required there. When he 
was afterwards warned on the other, it did not legally exempt him from 
that requisition, nor discharge tbe obligation he had incurred on the for- 
mer. It was for the commissioners to say whether it was reasonable, that 
he should choose to obey the latter summons. Both the commissioners 
were of that board — and their decision leads to the conclusion, that the 
relator had, in fact, been assigned to the Landsford road— or that the sum- 
mons to work there, besides being anterior in point of time, bad the sanc- 
tion of their authority. 

Independently of this just conclusion, I think in every such case the 
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first legal summons should be obeyed. The liability to be called out on 
the Lanier's ferry road, at the time the relator was first warned on the 
Landsford road, was no more, in legal contemplation, than a liability, which 
at all times exists, to be called on to perform any other duty of a citizen. 
And it would be of mischievous tendency, if we were to sanction the pro- 
position, that a person, when legally summoned to work on the road, a 
duty of paramount importance, which is, in effect, only a species of taxa- 
tion, should be permitted to excuse himself, nay, should be considered as 
entitled to discharge himself, by showing that he was afterwards called on 
to perform some other duty, of no higher or of inferior obligation, less labo- 
rious, and more agreeable. For on the principle of the decision claimed 
for the relator, it seems to me that any other duty required of him, how- 
ever unimportant, would be equally efficacious to entitle him to exemp- 
tion, if it were to be performed at the same time. To allow a subsequent 
summons, even to work on another road, to be regarded as a legal exemp- 
tion, or discharge from a prioi summons for the same time, and to hold 
that the commissioners should be compelled to regard it as a legal excuse, 
would otherwise lead to mischievous effects. It would put it in the pow- 
er of a commissioner on one road to defeat all the efforts of a commis- 
sioner on some other, if he had any motive to prevent the latter from be- 
ing repaired, and if the same bands were liable to work on both. Such 
rival ship does sometimes exist; and a collusion between the hands and a 
favorite commissioner on a favorite road, is not an improbable occur- 
rence. 

1 think the commissioners pronounced a judgment within their juris- 
diction — and that there is no ground for this court to order the prohibi- 
tion. 

The motion to set aside the judgment of the circuit court awarding the 
prohibition, is granted. 



THE STATE (SAME RELATOR) V8. THE SAME COMMISSIONERS. 

If the views taken in the former case be correct, they seem to be equal- 
ly applicable to this. It was a question for the commissioners, not of ac- 
tual exemption, but of the sufficiency of an excuse, in relation to a per- 
son and subject matter within their jurisdiction, in a case coming proper- 
ly before them — and for the reasons already given their decisions must be 
sustained. The finding of the jury, however, if taken literally, would 
show that there was, in fact, no conflict of authority or of duty. The re- 
lator being warned on the Lanier's ferry road for 1£ days, to commence 

41 



\ 



322 STATE EX REL. PRICE VS. COMPELS OF ROADS, 

on the 12th August, did begin and worked there four days, when some of 
the bands being sick, they were dismissed, and the residue of the work 
was postponed until the end of the same month or the beginning of the next; 
obviously specifying no time to re-commence — and making it necessary 
that the hands should receive further notice, when the remainder of the 
work would be required. Before such notice, he was warned on the Lands- 
ford road for six days, to commence on the 19th August. This summons 
he refused to obey, preferring again to work on the Lanier's ferry road* 
There was no existing obligation or incompatible duty — and the summons 
on the Landsford road ought to have been obeyed. 

His Honor the presiding judge supposing he was fined for seven days, 
granted the prohibition for one day's fine. At his suggestion this order is 
set aside : and the motion on the part of the relator, to reverse the deci- 
sion as to the residue of the judgment of the commissioners, is refused. 



THE STATE, QN THE RELATION OP H. R. PRICE, VS. THE COMMISSIONERS OP ROADS* 

The relator claims exemption from the duty of working on the Lands- 
ford road, because he was a warner of the hands on the Lanier's ferry 
road. It will be perceived by the special verdict, that he was actually at 
work on the former road, and was summoned to work there again the next 
week, at the time he received his appointment of warner on the Lanier's 
ferry road, and that he immediately ceased to woik — and he was fined for 
the whole time he did not work. 

The same questions arise as in the former cases. Was the relator, by 
necessary implication or operation of law, exempted from the duty of 
working on the Landsford road, so as to exclude him altogether from the 
jurisdiction of the board ? If not exempted, has the board decided against 
law, or otherwise transgressed its proper bounds] And here it will per- 
haps be sufficient to refer to the cases already decided, for the general 
views applicable to this case. It is obvious enough, from the finding it- 
self, that the duty required of the relator as warner on the Lanier's ferry 
road, was not necessarily incompatible with the duty of working on the 
Landsford road, for the remainder of the time he was required to work, as 
well the second as the first week. Nor do I perceive any good ground 
for a distinction between them, as his Honor. the presiding judge has made. 
It does not appear when the duty as warner was required to be perform- 
ed. But did the appointment constitute a legal exemption 1 The learned 
judge seems to put it on the ground of established custom. The Act of 
'1825 does not so provide. The relator, at the time he received the appoint- 
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ment, was under summons to work, and was at work, on the Landsford 
road ; and although a peoalty is provided of twelve dollars for refusing 
the appointment, yet he incurred a penalty if he refused to work — and 
for default in both cases, he was subject for trial to the jutisdiction of the 
same board, of which the commissioner who summoned him to work, and 
the commissioner who appointed him warner, were members. To that tri- 
bunal bis excuse for not working, and also for not accepting the appoint- 
ment of warner, had to be rendered. To it he has rendered his excuse 
for not working, and they have deemed it insufficient. The custom relied 
on, that the appointment of warner excused from working, (however a 
custom may affect contracts, or matters of private right between individu- 
als,) cannot, I apprehend, supercede a public statute. And it was a pro- 
per subject for the consideration of the board, whether the relator had re* 
ceived and accepted the appointment of warner in good faith, and under 
such circumstances as ought to aftbtd him the benefit of that custom. If 
it was so offered and accepted, without design to interfere with the labor 
already going on upon the Landsford road, it would seem to have been a 
reasonable excuse, and the commissioners ought to have excused him. But 
it cannot be said that they were legally bound to do so, or that this court 
will compel them. The question is not whether they have done what in 
reason and propriety they ought to have done, but have they done what 
tbey bad a right to do 1 If we should interfere in such a case, this court 
would erect itself into a Court of appeal and review from every inferior 
tribunal in the State — and set itself up to judge of the facts constituting 
the excuse, and of the sufficiency of the excuse, id every case of default, 
let the tribunal be what it may. 

Motion granted, and judgment awarded in favor of the commissioners, 
with leave to collect the whole of the fines. 

Richardson, Evans, and Butler, J J., concurred. 

Gantt, J., 1 dissenfc I consider the Act of 1830 was conclusive, and 
that it was not competent for the board of commissioners to dispense 
with it. 
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C. ©. AND J. P. BROWN TB. JOHN R. SPAN If AND R. R. 8FANN* 

In ao action brought od a bond given by the plaintiff in trover in pursuance 
of the Act of 1827, " to be aoswernble for all damages which the defendant* 
maj sustain by any illegal conduct in commencing and conducting the said ac- 
tion of trover,** the mere fact that the defendant in trover had a verdict, does not 
constitute a breach of the condition of the bond. " Illegal conduct" means 
something which the law prohibits ; <ind a plaintiff's conduct is not illegal be* 
cause he failed to establish his right of action. 

Where the defendants in an action of trover, have, in pursuance of the trover 
Act of 1827, given bond and security for the production of the negroes sued 
for, the negroes may be delivered up to the sheriff and the bond cancelled, in 
order to discharge the security, and render him a competent witness. 

Per Earle, J. on the Circuit. (See case in note.) 

Before Mr. Justice Evans, at Sumter, Fall Term, 1837. 

His Honor the presiding judge made the following report of the case s 
The defendant, J. R. Spann, three or four years ago commenced an ac- 
tion against the plaintiffs for tbe conversion of certain slaves. Tbey were 
held to bail under tbe Act of 1827, and the defendant, J. R. Spann, with 
R. R. Spann as his security, entered into a bond to the defendants in that 
action and the plaintiffs in this, to answer to any illegal conduct, in com- 
mencing and conducting his action against them. On the trial of that 
case there was a verdict for the defendants, (the Browns.) 

The plaintiffs (the Browns,) then commenced their action on Spann's 
bond, and claimed to recover damages for certain expences which tbey 
have incurred in defending themselves against the action brought against 
them by Spann. These expences or damages were, 1st. For counsel fees 
paid attoruies. 2nd. The expense and loss of bringing back tbe negroes 
from Alabama. Mr. Singleton was their security for the production of 
the negroes, but being an important witness, it became necessary to bring 
the negroes back, and to surrender themselves and tbe negroes to the 
sheriff, in order to discharge Mr. Singleton and render him a competent 
witness.* The words of the Act of 1827, p. 81, are, " to be answera- 



* The motion to discharge the surety so as to render him a competent witness, 
was made before Mr. Justice Earle, at Sumtei, Spring Term, 1835 : on granting 
which, his Honor delivered the following opinion. 

Earle, J. The question presented for the consideration of the court, arises 
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ble for all damages which the defendant or defendants may sustain by any 
illegal conduct in commencing and conducting the said action of trover/' 

■■^MMMUHai^MMIiMMMMMHMMMMMMnMM^BMMHa^illMMaMMMHniMMMiHial 

under the Act of 1827, in relation to the action of trover, which requires the 
sheriff, on proper affidavit made, " to cause the defendant to enter into bond, 
with sufficient security, (the sheriff himself,) fof|tbe product ion of the chattel 
sued for, to satisfy the plain tiff's judgment io case he should recover—and 
snch specific chattel shall be liable to satisfy the plaintiff's judgment, to the ux- 
clusion of other creditors." 

In this case it has inadvertently happened, that an important witness on be- 
half of the defendants has become their surety on the bond ; and the object of 
the motion cow made, is to restore the competency of the witness by divesting 
his interest. 

The motion heretofore made at a former term, and refused, was to surrender 
the persons of the defendants to the custody of the sheriff, in discharge of the 
surety ; and in refusing that motion, the Court (of Appeals^ has held, that the 
surety is not entitled to the privileges of bail, and that to surrender the defend* 
ants, would not be a compliance with the condition of the bond. 
• Referring to the last section of the Act, which provides that certain officers 
shall " grant orders for bail at any time during the pendency of any suit, in like 
manner as such orders are granted at the commencement ; M and construing the 
sectioos in pari materia, as I think they should be construed so as to afford the 
same remedy after the suit brought, as at the commencement of the action, 1 
think it may well be doubted whether the proceeding under the Act is not aoalo* 
gous to bail. For it can hardly be contended, that the secutity under the last 
clause, when claimed after action brought, is different from that intended under 
the first ; that under one, the defendant can only be held to bail, while under the 
other, he must give security for the production of the property. Waiving, how* 
ever, the discussion of a question which is considered as settled, let ns proceed 
to inquire whether the surety can be i el eased by the production and surrender 
of the property sued for, at the trial and before verdict-*- for that is the question 
preseoted. 

The statute is remedial, and is to be construed liberally, so as to advaoce the 
remedy and suppress the mischief. Its object and purpose seem to be two-fold » 
1. To secure the forthcoming of the property, to satisfy the plaintiff's judgment 
in case he should recover. 2. To create a lien on the specific property in be- 
half of the plaintiff in preference to other creditors. The argument against the 
motion assumes that the latter object can only be secured in conjunction with 
the former— and that the preferred lien is created only in cases where the bond 
is actually taken for the production of the chattel, under the first section. I think 
this may well be doubted. Suppose no bond taken in purs nance of the order. 
Thtt the defendant proves refractory and refuses to give bond, preferring to re- 
main in custody— or that the sheriff is unable to arrest the defendant, or neglects 
to arrest him ? I apprehend, the Una in favor of the plaintiff would still attach j 
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Illegal conduct means something done in violation of law ; Was there nnf 
violation of law either in the commencement or the conducting of Spann's* 



and that the essential remedy intended to be provided by the latter clause of the 
first section, for the very misthief which led to the enactment of the law, Could 
not thus be defeated by the sju*verseness of the defendant, or the negligence of 
the sheriff, or his inability to perform the duty required of him. And this leads, 
naturally to the inquiry, how the sheriff is to perform the duty. He is requir- 
ed '' to cause the defendant to enter into bond." How shall be do this? The 
most obvious, and perhaps the most effectual mode is, to arrest the body of the 
defendant, and detain him in custody until he give the bond. But in case he 
cannot arrest him, and the property sued for be found within reach of the she- 
riff, I am inclined to think that it would be a legitimate means of enforcing the 
order, and compelling the security, to take possession, and retain it to satisfy the 
plaintiff's recovery, serving the process as in other cases of the absence of the 
party. He would thus secure to the plaintiff the very remedy intended to be 
afforded by the production of the property and the preferred lien. In this case 
the bond has been given, with a condition to be void on the production of the 
slaves in question, to satisfy the plaintiff *s judgment in case he shall recover.^ 
The nature and extent of the surety's undertaking are to be ascertained from 
the plain and obvious import of the act under consideration — and this ie to be 
construed so as to advance the remedy for an existing evil, in such way as td 
secure to the plaintiff the benefit intended— ^but not on technical grounds, so as 
to place the defendant in a worse condition than he would have been, without 
making that of the plaintiff any better. Now, if the property is produced ai 
the trial, and is placed in the custody of the court, ready to satisfy the plain- 
tiff's judgment as soon as a verdict is rendered in his behalf, it would seem that 
his condition is in no degree worse than if the surrender were delayed until af- 
ter judgment and execution : it would seem that the bond is not only complied 
with subsiantially, but literally, and that the purposes of the Act are fully ac 
complished. The objection that the surrender before judgment subjects the 
property to other liens in behalf of previous creditors, is founded, as I have al- 
ready advanced, in a mistaken construction of the Act ; for I would hold, in case 
of an action commenced under this Act, according to the forms prescribed, that 
the lien attaches, whether a bond be taken or not. Bat, even if this be errone- 
ous, still on the surrender and delivery to the court on the trial, other liens could 
not attach, for the property would be in possession of the court, and in the cus- 
tody of the law, in pursuance of the provisions of the statute, and in compli- 
ance with the condition of the bond— and the court would aee that the property 
should be appropriated accordingly. 

The objection, that the bond provides for the production of the property to 
satisfy the plaintiff's judgment, and therefore implies a delivery after verdict, and 
thus precludes a delivery before, is a technical objection, and is, I think, untena- 
ble on a sound construction of the bond itself, without reference to the Act. Ne 
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action against the Browns 1 The only evidence on this point was, that 
the jory found a verdict for the defendants. I did not perceive any breach 
of the condition of the bond, and therefore nousuited the plaintiffs. 



time is stipulated for the performance of the condition ; and if the rule of con- 
struction contended for be carried out to its legitimate exteot, it would bo diffi- 
cult to say at what time the surety would be discharged by a surrender, If he 
could not deliver before verdict and judgment, he could not, for the same rea- 
son, before execution issued. At what time after would he surrender, in order 
to discharge bimalf ? At what time would the condition be forfeited and the 
penalty incurred 1 At the instant of the lodging of the execution, or at the 
day of the return, or at any, and what, intervening day ? I know of no rule of 
law by which we can ascertain the precise time when such a condition would 
be forfeited — nor can I perceive any good reason why a delivery of the property 
into the custody of the court at the trial, is not the most appropriate perform- 
ance of the condition. It must be borne in mind that the surety is not liable 
for the amount of the recovery in damages ; he does not undertake that the de- 
fendant shall abide and perform the judgment of the court — nor that he shall 
answer to the action and pay the condemnation money, as in case of a bond to 
replevy under the attachment Act— but only for the production of the proper- 
ty specifically. The argument in the case of Gray ads. Young, therefore, does 
not apply here, nor is there any analogy. 

In case of the bond to replevy, neither the court nor the sheriff can interfere 
to relieve the security — for nntil final judgment, the amount of the recovery cannot 
be ascertained ; of course, the extent of the security's liability is uncertain, and 
the condition cannot be performed, except by full payment, or a surrender of 
the principal himself— it having been held in that case that the security is eo ti- 
tled to the privileges of bail. But in this case the extent of the surety's un- 
dertaking is known, by reference to the record and affidavit, both of which con- 
tain a specific description of the property in the possension of the defendant 
for the delivery of which he is bound, and the difficulty and uncertainty in the 
former case are obviated. 

Another objection raised, is, that the bond is a contract made with the former 
sheriff— that the present sheriff is no party to the proceeding, and therefore 
eannot consent to the delivery nor discharge the surety. This leads to the in- 
quiry whether this is an official bond — and there can be no doubt that it is. The 
Aet requires the security to be given to the sheriff of the district. This bond 
is taken in that form, "held and bound unto the sheriff of Sumter district/' 
But if it were given and made payable to the late sheriff, Mr. Durant, by 
name, it is equally clear that it would be an official bond, which would descend 
to his successor in office : if sued on, must be sued in the name of the succes- 
sor, and not in that of the ex-sheriff, not being assignable as bail bonds are. 
Watson, ord. v. WhilUn. MSS. 

The condition, therefore, is to be performed to him who is to enforce the 
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The plaintiffs moved to set aside the non-suit, on the ground that the 
illegal conduct contemplated by the trover Act, consists in instituting a 
suit without just cause ; and that in an action on the bond the plaintiffs 



penally. Besides, who is to execute the judgment in case the plaintiff should 
recover ? The present sheriff is to lay hold of the property, under the exe- 
cution, and ot course to him is the performance of the condition to be ren- 
dered. 

It is objected further that the surety is liable for the delivery of the property 
at all events, or for its value ; and therefore the bond cannot be discharged by 
delivery at any time anterior to the determination of the suit. That the defend- 
ant is so liable, I admit. But it can hardly be made out that the surety is so 
liable, in case the negroes should die, or otherwise be destroyed by the act of 
God. If it were so, I apprehend very few bonds would be given. The sound 
interpretation is, that the surety engages for the defendant that he shall cot make 
way with the property, but shall produce it, if in being, so as to be liable to the 
plaintiff's judgment. He undei takes to secure the plaintiff against the fraud 
or other misconduct of the defendant, aad also in aid of the intention of the 
statute, against the claims of other creditors; that the plaintiff shall not be in a 
worse condition after recovery, than if his right were tried at the instant of con- 
version, except only the casualties which may destroy the property. Against 
these it would be monstrous to say that he undertakes to insure the plaintiff. 
The rules for the construction of conditions are well settled. " If the condition 
be possible at the time of making it, and afterwards become impossible by the 
act of God, the act of the law, or the act of the obligee himself, then the pen- 
alty of the obligation is saved ; for no prudence or foresight of the obligor could 
guard against such a contingency." 2 Black. Com. 341. " If a man be let 
to main prize, it is a good plea at the day for the manu captors to say, that he 
who was let to main prise was dead before the day. If the coodition be that 
the obligor shall enfeoff the obligee at such a day, and before the day the obli- 
gor die, and the land descend on the heir, the condition is become impossible 
by the act of God, and the performance thereof is excused. One devised to 
his daughter, on condition that she should marry bis nephew on her attaining 
twenty years of age— and the nephew died young, so that she could not com- 
ply-— it was held that the condition was not broken." Bac. Abr. Tit. Condition. 
So here, if the negroes were to die before the day of trial, the condition would 
become impossible by the act of God. And the condition might become im- 
possible by the act ot the law. Suppose a slave to commit a capital offence 
pending the trial or suit, and on conviction he should be executed ; the perfor- 
mance of the condition would be excused. A slave is an intelligent, rational 
being, subject to the influence of like passions with their masters aoi owners. 
If one who is the subject of an action of trover, and for whose delivery a bond 
has been given, on a sudden affray with a fellow slave is killed, or if he commit 
suicide, although such aa event perhaps could not be regarded as the act of 
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Hire entitled to recover all damages sustained by them in consequence of 
the action of trover* 

DeSaussure and Oarden, for the motion. 

Curia, per Evans, J. The object of the Act of 182% was, ho doubt, 
to prevent the removal of the property, and to compel its production for 



God, yet it would be such a casualty as would excuse the performance of the 
condition. It has been held in our courts that the owner of a steamboat, as a 
carrier, is not liable for a slave who remains below during the passage and is 
drowned; 4 IVf'Cord, 223. But I do not mean to decide more than the distinct 
question presented, whether the negroes can be surrendered at the time of trial 
in discharge of the bond. If deaths have occurred before this, the question of 
the liability of the surety becomes a distinct one from that now before the court, 
and may lead to a separate discussion. And this leads me to refer to the dis- 
tinction which I threw out during the argument, between a proposition to sur- 
render to the court at the trial, and a surrender at any indefinite time before. I 
think such a distinction is well founded. This is said to be a contract between 
the surety and the sheriff, affording a certain security, by bond, which is a per- 
sonal contract, to the plaintiff: and the argument is, that the court Cannot change 
the security. Now, this seems to me to be pttitio principii : for the security is 
not changed, either by surrender before or at the trial — a new surety is not sub- 
stituted. The thiog intended to be secured is substituted in place of the con- 
tract to secure. The contract is executed by the delivery — and the plaintiff is 
placed precisely on the the ground most for his benefit, at least in case of a de- 
livery at the trial. But in case of a proposition to surrender at an indefinite pe- 
riod before trial, it may be doubted whether the court would interfere to compel 
the sheriff to receive the property ; not denying that such a delivery, if accepted 
by the sheriff, would be a good plea in bar to an action on the bond. The objec- 
tion raised as to expenses and safe keeping, would be addressed to the discretion 
of the sheriff. The delivery to him, I apprehend, would not save the defendant 
from liability for hire, but for this the surety is not liable. The argument, how- 
ever, that such a delivery to the sheriff, before trial, would be virtually a delivery 
to the plaintiff, and a discharge of the action, is not without plausibility, and 
such a course might lead to embarrassing difficulties. But I perceive none in 
the course now proposed. The same question of identity which is now sug- 
gested, must have arisen when the sheriff was called on to take the security, 
for he must then have been satisfied, in order to assess their value, that he might 
determine the amount of the penalty. It must also arise again, when the exe- 
cution comes to be satisfied after judgment ; and the difficulty is now no great- 
er than it was before and will be again. 

42 
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the payment of such damages as the plaintiff might recover in his actio** 
of trover. But to entitle the plaintiff to the benefit of this new remedy, 
it was thought expedient to require him to give security that he would 
not use it for any unlawful purpose — and if he did, he and his securities 
should answer for any damages which the defendant might sustain by the 
plaintiff's unlawful conduct in suing out and prosecuting his action. If 
the Legislature intended to give the defendant a new remedy, and to 
subject the plaintiff to a liability for all incidental expenses which the 
defendant might incur in defending himself against the plaintiff's action, 
the use of the words " illegal conduct," was very inapplicable to such an 
6bject. fiy illegal, 1 understand something which the law prohibits ; add 
1 nave never before understood that a plaintiff's conduct Was illegal be- 
cause ne failed to establish bis right of action on the trial of the case* I 
can place *>o other construction on the Act than that the plaintiff sh-iA 
give the defendant the guaranty of a bond with security to answer any 
damages which might be recovered hi an action which by law the defend- 
ant could sustain against him arising out of the action of trover. I do not 
think it necessary, and it is often improper, to attempt an exposition of an 
Act of Assembly without the benefit of a full argument on all the points 
favolved. It is, in general, sufficient to decide the questions involved in 
the case i yet, I may be permitted to remark, that the construction which 
I pat on the Act, does not render it imperative, tn general, the courts 
are open to all who Conceive themselves injured, and all may lawfully bring 
theft* compfaintar before the court for legal adjudication. The only legal 
Consequence of failure is the payment of such costs as the law allows : 

This case has been before the Court of Appeals, on the question formerly 
made, whether the surety could discbarge himself by a surrender of the princi- 
pal, 'tht learned judge, who delivered the opinion, threw out an intimation 
that the surety might discharge himself by delivering the property, without fur- 
ther expression of his views. That question was not distinctly made — and, al- 
though, in geneial, I do not feel bound by a vague dictum thrown out in argu- 
ment by that court, and am duly impressed with the importance of not profes- 
sing to decide any question not distinctly involved and directly made, yet 
the opinion of the learned judge is entitled to great consideration — and I ana 
pleased to have it in support of my own deliberate judgment. 

In order, therefore, to prevent irreparable mischief to the defendant, which 
would ensue from a construction which would place the plaintiff in no better 
condition : if the trial proceeds, I shall permit the bond to be cancelled on the 
delivery of the negroes. 

iVbte.— The plaintiffs acquiesced in this decision without appeal. 
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yet I need not quote authority to prove that over and above 'this liability 
for costs, if the plaintiff, knowing his action to be false and unfounded, of 
mere malice, shall cause the defendant to be arrested and subjected to 
loss and injury, an action on the case mil lie. It will not be sufficient to 
prove merely that the verdict or judgment was rendered in his favor. 
The motion is .refused* 



*»■ 



WM. H'KSIfffA VS. LEROY HAMHONB. 

"The running gear of a Cotton Qin, is a fixture attached to the freehold; and 
<he administrator has no right to sell it. 

Before Mr. Justice Butler, at Lancaster, Spring Term, 1837. 

The presiding Judge reported the case as follows : 

Trover for the running gear of a cotton gin ; to wit, the large post and 
horizontal which works under the bouse, and the other machinery that is 
moved by them. 

The case may be stated thus : When the intestate died, a gin house 
and running gear were on his premises ; his administrator, supposing the 
running gear to form part of the personal estate, sold them to the plaintiff, 
together with a threshing machine that was moved by them ; the plaintiff 
also rented the land of the administrator, and used the machinery for 
threshing out wheat. Before the expiration of the year, the land was sold 
by order of the Court of Equity, and the defendant became the purchaser 
at Commissioner's sale, and took a deed in common form. When he 
took possession of his land, be found the running gear and threshing ma- 
chine in and attached to the house. Plaintiff sent for them, and defen- 
dant let him have the threshing machine, but refused to let him, plaintiff, 
takedown the running gear; contending that they were affixed to, and 
passed with, the freehold. There was some evidence which, perhaps, J 
should notice* % 
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Tbe post of the large wheel was let into a block, which was morticed in 
the joists of the house* This block was confined by pins on each side of 
it, bat not driven through. The floor was laid down over the block, loose, 
not nailed. During the time plaintiff had the premises, he repaired some 
part of the wheel and put it back. 

I held that plaintiff could not recover the running gear above described ; 
holding them to be fixtures, and to have passed under the deed conveying 
to defendant the freehold. They were certainly a part of the freehold at 
the death of the intestate ; and if so, tbe administrator had no control 
over them. He had no right to sever them from tbe freehold and sell 
them. He did not sever them himself, but sold them, without an order 
from the Ordinary, while they were attached to the house. Tbe defen- 
dant found them attached to the house when he bought the land. 

Our courts have decided expressly, that a cotton gin passes with the 
freehold, and I think the running gear which moves tbe gin, much more 
x>f a fixture. 

The plaintiff appealed. 

Curia, per Evans, J. The only question in this case was, whether the 
running gear, the subject of this action, was a fixture appurtenant to the 
freehold. If it was, then the administrator had no right to sell it, and it 
passed with the freehold to the defendant. This question, I think, is fully 
settled by the case of Ntmmons vs. Moye, decided in December, 1829, in 
Columbia. As that case is not reported, I will state the facts as contain- 
ed in the brief. '-' Wm. Nimmons, the plaintiff, purchased from George 
Dunbar, administrator of the estate of Henry Y. Patrick, deceased, the 
running gear of a cotton gin, belonging to the estate of Patrick, in Janu- 
ary or February, 1828, and was told he might take it into possession as 
soon as he pleased. The running gear was attached and fastened, as run- 
ning gear usually is, to the gin house, on one of the plantations of the 
deceased, and yet remains in that situation. The plaintiff says it was not 
convenient for him to take away the gear at that time, and in March, 1828, 
the Commissioner in Equity, by an order of that court, sold the land upon 
which the gin house stands, with the appurtenances to the same belong- 
ing, at public sale, and Allen Moye, the defendant, became the purchaser, 
and received Commissioner's titles. The defendant, previous to the sale 
of the land, received no notice that the gear had been sold by the admin- 
istrator, and upon the purchase of the land, he went into possession under 
the Commissioner's title ; tbe running gear of the gin being still attached 
.to the house as aforesaid." 

On the hearing of this case in the Appeal Court, all (he judges were of 
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opinion, that the running gear was a fixture attached to the freehold, and 
therefore the plaintiff con Id derive no title from the administrator. 

Tiie principle upon which that case was decided , is, that whatsoever is 
erected upon land as a means of enjoying it, is a fixture ; bat whatever 
is intended for the purpose of carrying on a trade which has no necessary 
connexion with the use of the land, is a mere chattel, and belongs to the 
administrator. And it was on the authority of the reasons of this case, 
that it was held in Farts vs. Walker, 1 Bail. 540, that n cotton gin was a 
fixture, and passed with the freehold. 

I do not perceive any legal distinction between these cases and the one 
under consideration. In all essential particulars, they are the same. The 
fact that Hammond knew of the sale to McKeuna, if admitted, cannot 
vajry the case, if the administrator from whom the plaintiff bought had no 
tide. 

The motion is dismissed* 

Gantt, Richardson, Earle, and Butler, JJ. concurred. 



THK TREASURERS VS. WM. TRIHMIER, ORDINARY. 

The Ordinary is not entitled to commissions on sales made under the Act of 
1024, for partition of real estate. 

Before Mr. Justice Earle, at Spartanburgh, Spring Term, 1837. 

Under the Act of 1824, the defendant, as Ordinary, made sale of ceitain 
real estate for partition. He afterwards collected the money, and made 
distribution of it among those entitled, retaining five per cent for his com- 
missions ; and this action was brought to recover the sum thus retained. 
His Honor the presiding Judge, held that the defendant was entitled to 
the commissions, and the plaintiff appealed from his decision. 

Curia, per Butleb, J. There is no provision in the Act of 1824, in* 
creasing the jurisdiction of Ordinaries* allowing them commissions on 
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money paid on bonds given for the purchase money of lands. The sheriff 
is authorized to make sale of lands ordered to be sold by the ordinary, and 
is entitled, of course, to the legal commissions on his sales. Bonds given 
by the purchasers are deposited in the office of the ordinary, to whom 
they are made payable. It is not expressly made the duty of the ordinary 
to receive and pay out money paid on the*e bonds ; but bis duty to do so, 
is too strongly implied to be mistaken. It would seem to be right that he 
should receive some compensation f >r these services. It is sufficient, how- 
ever, for this court to say, that none is allowed by law. All officers who 
derive their authority from the law, should look alone to it for the mea- 
sure of their compensation, 

Upen inquiry, I cannot fiud that any other ordinary in the State has set 
up the right claimed by the defendant in this case. The Aet of 1824, 
does not only not allow it, but forbids and excludes an inference of such 
a right. The latter part of the 7th section of the Act is in these words : 
" And in all cases where a sale is ordered on a return of the summons iu 
partition, the said ordinaries shall receive, in each case, as a full compensa- 
tion for their services, the sum of ten dollars; and in all cases where there 
shall be the additional proceeding of a writ of partition and commission- 
er's return, &c. they shall receive in each case, the sum of twelve dollars, 
as a full compensation for all their services ; except when they appoint 
guardians and take bonds, &c, in which cases they shall, in addition, re- 
ceive the fees hereinbefore specified." By the 4th section, they are 
allowed three dollars for their services in appointing guardians and taking 
the usual bonds. 

It may be, that under this Act, the fees of officers are not very well 
.equalized, according to their services. But this inequality .cannot be reme- 
died by plausible or forced construction. Such constructive right to fees 
by subordinate officers of justice, is the most usual pretext under which 
insidious encroachment and extortion protect themselves ; and should not, 
in any instance, be countenanced by the court. Abuses from this source 
have become too often reproaches to the justice of the law and the vigi- 
lance of courts. As Lord Bacon quaintly but truly expresses himself, 
" there be a class of clerks that are pullers and exactors of fees ; which 
justifies the common resemblance of the courts of justice to the bush, 
whereunto while the sheep flees for shelter in weather, he is sure to lose 
part of his fleece. 1 ' 

Mr. Trimmier must refund the fees which he has taken in this case. 
It is therefore ordered, that the circuit decision be reversed, and a new 
trial be granted. 

Gantt, Richardson, Evans, and Earle, J J. concurred. 



COLUMBIA, MAY, 1887. 33$ 



QtQkek W. ^ROWR AND WIFE, ADMINISTRATOR AND ADMINISTRATRIX OF JOHN 
M'CAJLL, DECEASED, APPELLANTS, VS. ISAAC M'CALL, SOLE DISTRIBUTEE OF 
THE INTESTATE, APPELLEE. 

Id general, after the lapse of twenty years, the law will presume that to have' 
beeo dooe which should have been done ; but this presumption does not arise 
until twenty years after the tince stipulated for performance. The court cannot, 
therefore, from this lapse of time, presume that an administrator has paid off 
a distributee who was an infant for twenty years after the date of the administra- 
tion bond, and who instituted proceedings against the administrator in seven 
years after coming of age. 

Where the administrator made no annual returns until citation to account be- 
fore the Ordinal*, and then made a return of transactions upwards of twenty 
years before, he is not entitled to commissions ; nor is such return evidence of 
the insolvency of the debtors named in the inventory. 

Before Mr. Justice O'Neall, at Union, Fall Term, 1836/ 

l*he following is the report of the presiding Judge : 

This was an appeal from the Ordinary, on the trial of which, before me, 
the jury found a special verdict, upon which I pronounced judgment, 
directing the decree of the ordinary on the accounts to be corrected in 
several particulars* 

The grounds of appeal make it unnecessary that the whole case should 
be reported. The intestate, John McCall, died in 1807, leaving his widow, 
and the appellee, his only child, not exceeding one year old. The invent 
tory and sale bill were returned in 1807, but no other return ever was 
made until after the summons from the ordinary, issued at the instance of 
the appellee, was served upon the appellants ; they then made a return, 
setting out that several of the debts embraced in the inventory were in- 
solvent. The summons to account was issued in 1834. 

The appellants contended — 1st. That the lapse of time, 27 years, raised 
a presumption that regular returns bad been made, and that the appellee 
had been paid. 2d. That they were entitled to commissions. 3d. That 
the return made after the issuing of the summons to account, was evi- 
dence of the insolvency of the debtors named in the inventor}'. My 
judgment was against the appellants on all these grounds. The first 
would have been unanswerable, and must have availed them, bad it not 
been for the roinotity of the appellee for twenty years. During this time 
no presumption could arise against him. It is unnecessary to adduce 
arguments in support of this position. It was decided by the Court of 
Appeals, in the case of Boyd Sf Keels, from the Court of Equity for Sura- 
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ter, in December session, 1830. The remaining 7 years could not raise ft 
presumption in law against the appellee. As to the 2d and 3rd grounds, 
1 never have been able, from the arguments of the learned counsel, to 
discover the legal reason why he supposed they ought to prevail. The 
appellants never made an annual return upon their intestate's estate ; 
after suit commenced, they made a return ; but this was, or pretended to 
be, of transactions 25, 26 or 27 years before. To allow commissions 
under such circumstances, would violate both the letter and sprit of the 
Act of the Legislature. To allow that return to be evidence to discharge 
the defendants, would also be a violation of a first principle, which does 
not allow a party to manufacture evidence for himself. 

The appellants moved for a new trial, on the grounds taken below. 

A. W. TJiompson, for appellants. 

Curia, per Evans, J. By law, the administrator was bound to do three 
things. 1st. To return an inventory and appraisement of the estate. 2d. 
To make annual returns to the ordinary. 3rd. To pay over the surplus 
after the payment of debts, to the distributee. 

It appears from the ordinary's office, that he performed the first. Of 
the performance of the other two, there is no evidence, except the pre- 
sumption arising from the length of time. So that we are to enquire 
whether the facts of this cise are such as will authorize us to give the 
appellants the benefit of that presumption. In general, after a lapse of 
20 years, the law will presume that to have been done which should have 
been. But when does the time begin to run t If a man enter into a bond 
with a condition to pay money, or to perform any other act, presently, 
after 20 years the presumption of payment will arise. But if the condi- 
tion be, that he will pay the money, or do the act, at the expiration of ten 
or twenty years, then I apprehend the presumption does not arise until 
20 years after the time stipulated for performance. This principle is very 
clear, and is in conformity with all the authorities. Let us now see how 
this principle applies to this case. Can we presume that he has paid off 
the distributee, who was an infant for 20 years after the date of the bond, 
and who instituted this proceeding in the court of ordinary within about 
7 years after he came of legal age ? This question is answered by the 
enquiry, when was he bound to pay over the surplus to the distributee 1 
It is very clear, that during his infancy, the distributee was incapable of 
settling with the administrator. It would have been not only imprudent, 
but a violation of the administrator's duty, to have paid over the estate to 
the infant. I assume, therefore, that he was not bound to pay until the 
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appellee* was 21 years old. Since which period, only 7 years, instead of 
20 years, have elapsed. The case of Boyd vs. Keels, decided in 1830, is 
conclusive on this point, and if that had been a reported case, I should 
not have thought it necessary to say more than to refer to it as settling 
the question. The only difference between the cases is, that in that case, 
Boyd filed bis bill within 2 years after he was of age ; and in this, the 
appellee did not institute his proceedings before the ordinary, until he 
was 27 years old. The application of these principles will enable us to* 
decide the other question without difficulty. When was the administra- 
tor bound to make returns to the ordinary 1 The answer is, annually. 
Fiona 1608 to 1834, we may fairly presume he made returns; but the 
difficulty is, what did he return, and in which of those years did he 
account for the money, and how did be account for it 1 After a lapse of 
20 years, he may legally ask us to give him the benefit of the presumption 
that he accounted annually before the ordinary ; but it seems to me, he 
asks too much when he requires that we shall presume not only that he 
accounted , but also what his accounts contained. The difficulty arises, 
not in ascertaining the principle, but in applying it beneficially to the ap- 
pellant's case. He claims the benefit of a presumption that he accounted 
before the ordinary annually, for the purpose of allowing him commis- 
sions, without furnishing any means of ascertaining either the suras on 
which commissions are to be allowed, or at what time they are to be cred- 
ited. This is asking us to presume too much. Upon the whole, it seems 
to me the appellants must fail ; and the motion is refused. 

Oantt, Richardson, Earle, and Butler, JJ. concurred. 



JOHN R. M'CREieHT AND ROBERT M'CREIGHT, TRUSTEES, VS. DAVID AIKEN.' 

An action brought 6n the pah of a non compos mentis* must be io his name, 
and not in that of the committee; bat the committee is a necessary party. 

Before Mr. Justice Butler, at Fairfield, Spring Term, 1837. 

Robert McCreigbt had been declared a lunatic by proceedings in chan- 
cery, and the plaintiffs (his sons,) were appointed his committee. They 

43 
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brought this action againt the defendant, for certain articles, which it U 
alledged he has converted to his own use, and which belonged to, and 
Were taken from, the premises of the lunatic. 

The presiding judge in his report, says j — 

" The action is brought in the name of the plaintiffs, as trustees of the 
lunatic* I held that it should have been brought in the name of the luna- 
tic, by his trustees as guardians. The legal relation of a committee to a 
lunatic, is analogous to that of guardian to his ward. For any trespass to 
the person or property of a minor, an action roust be brought in his name 
by his guardians. And why should not an uction be brought in the same 
way for a trespass on the person or property of a lunatic % Such a person 
has a legal existence ; that is, under the protection of the law, and he can 
take add hold property, either real or personal." 

The plaintiffs took a non-suit, with leave to move the Court of Appeals 
to set it aside * And this motion they now make, on the following grounds i 

J. Because the action was properly brought in then* names, as trustees 
of Robert McCreight, a lunatic. 

2. Because they had a right to bring the action on their actual or con- 1 
structive possession of the chattels of the lunatic. 

McCall Sf Hammond, for the motion. 

CuricLi per Butler, J. The only question in this case is, should this 
action 'have been brought in the name of the lunatic or his committee. As 
soon as the proposition is admitted that a non compos may take, hold and 
enjoy property, either real or personal, it would seem to follow that an 
action should be brought in his name to maintain the title, or to recover 
damages for a wrong done to the property itself. 

Collinson, vol* 1, 340, thus lays down the law : " An action brought 
on the part of a non compos, must be in his name, and not in that of the 
committee," 

In an action of trespass, it was adjudged necessary for the action to be 
brought in the name of the lunatic, in whom all the estate, interest and 
power of suits continued ; and not in the name of the committee, who 
had no interest in the property, but was a mere bailiff or servant for the 
lunatic's benefit. The committee, however, is a necessary party to an 
action or suit brought or instituted on the behalf of a non compos. This 
court are therefore of opinion, that the non-suit below was properly 
ordered in this case. 

The motion of the plaintiffs to set aside the non-suit, is refused. 

Gantt, Richardbon, Evahs, and Easle, JJ. concurred. 
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TREASURERS OF THE STATE VS. JESSE GIBSON AND OTHERS, SURETIES OF 

RICHARD INGRAM, LATE SHERIFF. 

Where the sheriff was oat of the State, a demand upon him, before action 
brought agaiost bis sureties, to recover monies collected by him, is not necessary. 



Before Mr. Justice Richardson, 



This was an action on the official bond of Richard Ingram, against his 
sureties, to recover monies which he bad, as sheriff, collected for several 
claimants, and bad not paid over. There was no proof of demand upon 
Ingram for any of the several sums of money sued for ; but it was proved 
that he was out of the State at the time the action was brought. His 
Honor the presiding Judge, on the authority of Sims vs. Anderson, 1 Hill* 
394, and Wright vs. Hamilton, 2 Bail. 50, held that such demand was 
necessary, and ordered a non-suit, which the plaintiff now moves to set 
aside. Several grounds of appeal were taken, of which it is only neces- 
sary to notice one. That Ingram, the late sheriff, being out of the State 
when tbe action was brought, a demand upon him was not necessary, and 
was in fact impracticable. 

Dargan, for the motion. 

Curia, per Richardson, J. It is unnecessary to decide all tbe grounds 
setting aside the non-suit. Tbe third ground, that Richard Ingram was 
out of the State at tbe time of bringing the action, decides the case. The 
only reason for whkh it could be considered necessary that a personal de- 
mand ought to have been made for the money received by the sheriff, be- 
fore his sureties could be made answerable, is this. That an officer should 
be presumed always ready and willing to do his duty. And until the 
contrary shall have been proved, we ought to presume he would have 
done it, if required. But when he abandons tbe country within which 
the duty is to be performed, the presumption is weakened, if not contra- 
dicted, by his conduct. By taking himself off, Mr, Ingram took away the 
means of doing his duty, at least in the place where it ought to have been 
performed \ and he put it out of the power of the plaintiffs to demand the 
money. Such conduct negatives the presumption that he held himself 
ready to pay, and only waited to be asked for the money he had received. 
A personal demand was therefore supetfluous, and the motion is granted, 

Gantt, Evans, Earlb, and Butler, JJ. concurred. 
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JOSEPH FEHET V8. HENRY WILSOff. 



Depositing yitb the Clerk of the Court, as security for costs, money sufficient 
to cover the costs, is a compliance with an order of Court, requiring security 
for costs. 

Before Mr, Justice Richardson, at Darlington, Spring Term, 1837. 

The defendant obtained an order, in October last, that the plaintiff should 
give security for costs, on or before the 1st of March thereafter, or suffer 
a non-suit. In Novemoer, the plaintiff lodged with the clerk of the court 
$50, as security for costs, which sum the clerk regarded as sufficient to 
cover the costs. At this Term, the defendant moved to enter up judg- 
ment of non-suit, on the ground that the order of October Term had not 
been complied with. His Honor held otherwise, and refused the motion, 
gpii the defendant appealed. 

Moses, for the motion. 

Curia, per Richardson, J. The majority of the court concur in opini- 
on with the presiding judge. The money lodged with the clerk, was 
evidently sufficient to cover the costs. The object of giving security to 
pay the costs, was answered ; and the security would be superfluous. 
Any security could do no more than ensure so much money as would 
pay the costs. But the money in hand, ipso facto, realizes the payment 
beforehand ; and renders the instrument for securing the costs, an unes- 
sential form. I think this view conclusive. But we have analogous 
cases— in McCoUum vs. Massey, 2 Bail. 604 ; 2 M'C. 442 ; 2 Hill, 569, 
where the strict form of security for costs was dispensed with* 

The motion is dismissed. 

jGtamtt and Butler. JJ. concurred. 
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JAMES BOYD AND OTHERS, HEIRS OF THOMAS BOYD, DECEASED, VS. THOMAS 

BOTD, RESIDUARY LEGATEE AND EXECUTOR. 

On appeal from the decree of the Ordinary, establishing a will, after the ap- 
pellants had commenced their case and examined several witu esses, they moved 
Jo strike from the record one of their number, who had released to the other 
appellants all his interest, with a view of examining him as a witness, to which 
the appellees objected. Held, that the motion was properly refused. 

If the jury believe, from the evidence, that the will was written according to 
.the instructions of the testator, it is immaterial whether the testator read the 
will or heard it read. 

If the capacity of the testator be doubtful, there must be proof of instruc- 
tions, or of reading over the will. 

Lexington, Spring Term, 1837. 

Mr. Justice O'Neall, before whom the case was tried, sent up the fol- 
lowing report : 

This was an appeal from the decision of the ordinary of Lexington 
district, admitting to probate in solemn form of law, the last will and tes- 
tament of Thomas Boyd, deceased. It is unnecessary to report the whole 
case, inasmuch as the grounds of appeal present only two questions, both 
of which are purely legal. 

After the appellants had commenced their case, and examined seven 
witnesses, they moved to strike from the record one of their number, 
Robert Columbus 'Boyd, who, it was said, had released to the other appel- 
lants all his interest, as one of the heirs of the deceased, with a view of 
examining him as a witness. The appellee objected to this, on the 
ground, that to grant the motion, would operate as a surprise on him. 

The case of Hawkins vs. Lewis, 2 N. & M'C. 141, is the only reported 
case on the subject ; and in that, my brother Gantt placed the rule upon 
its true principle. After an elaborate examination, he says, " upon the 
whole, it appears to me to be a question of practice merely, which depends 
• upon the discretion of the court; and is so to be exercised as not to preju- 
dice litigants." To have allowed the motion to strike out one of the 
parties after the case had been commenced, for the purpose of examining 
him as a witness, would have been to deliver the appellee to the appel- 
lants, bound hand and foot. 

The case of Hawkins vs. Lewis, was, however, one in which the name 
of the party allowed to be struck out, had been inserted by mistake ; and 
I am not aware of any case in which it has been permitted to strike out 
tbe name of one who was properly a party to the record. 
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I overruled the motion. 

Thomas L. Veale, (of Spring Hill,) drew the will, and proved that bo 
wrote it according to the directions of the testator, and in his presence ; 
and as he wrote the will, clause by clause, he handed it to the testator, 
who appeared to read it ; that the testator was then a very aged man, 86 
years old, and in bed in much pain, but of sound mind ; that he executed 
the will, and requested him to take it home with him and keep it, which 
he did ; that he lived nearly ten months after the execution of the will. 
I state the substance of Mr. Veale's testimony, as the substratum on which 
my instructions were based. 

In compliance with the request of counsel for the appellants, to direct 
the jury as to the effect of instructions given by the testator to the scribe 
who wrote the will, I instructed the jury, that if they were satisfied that 
the will was written by Veale according to the instructions of the testa- 
tor, they ought to find for the will ; and if they came to that conclusion, 
then it was perfectly immaterial whether the testator read the will or not. 

It will be seen, on referring to the case of Tomkinsvs* Tomkins, 1 Bail. 
92, that I have given to " instructions " no greater weight than it justifies. 
In that case, Judge Johnson, (at page 96,) speaks of BUlinghurst vs. 
Vtckers, 1 Phill. 187, and adopts the language of Sir John Nichol, who lays 
it down as a principle well established, that when " capacity is in any de- 
gree doubtful at the time of the execution, there must be proof of instructions 
or reading over." The will there was written by the executor, and there 
was on that trial no proof of instructions as to, or reading over of the re- 
siduary clause ; and on this account it was held that the, verdict in favor of 
the will could not be sustained. On examining that case, 1 am satisfied, 
that although the court were right on the point of law, yet the verdict 
ought to have been sustained. For there certainly was proof which very 
well authorized the jury to conclude that the residuary clause was written 
according to the testator's instructions. That case was subsequently tried, 
and on the trial, the executor released his interest, was sworn, and proved 
the fact of instructions ; but the Court of Appeals held that he could not 
surrender his character of executor, and hence, that his testimony was in- 
competent, and being so, that there was still no proof of instructions. It 
will be found on examining, that there is no opinion, on file, in the case 
at the time this question was raised ; it was decided before the death of 
Judge Nott, and the election of Judge Colcock to the Bank ; but no 
opinion had been prepared ; and when ray brother Harper and myself 
succeeded them, our brother Johnson spoke of the case and the point on 
which it had been decided, and at last declined putting on file the reasons 
pf the court. 
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l*o require proof of instructions, or reading over, the capacity must be 
doubtful at the time of execution. When, however, there is uo doubt 
about the capacity, or the means of knowing the contents of the will, it has 
never been held that proof of either instructions or reading over was ne- 
cessary to make the will effectual. The fact of execution, when the 
capacity is good, and the tostator has the means of knowing the contents 
of the will, has been held to be the only evidence of assent necessary ; 
and for a full illustration and application of this principle, the court is re- 
ferred to the cases of Warley vs. Warfey, decided about 1826 or 1827, and 
Hobby vs. Bobo, decided about 1833 or 1834. 

In the case before us, I thought, and so said to the jury, that although 
the mind of Thomas Boyd was good, that yet, from his great age, his pain, 
and hardness of hearing, there ought to be proof of instructions, or that 
he read the will. Either, I thought, was sufficient. And on referring to 
BUlinghurst vs. Vickers, 1 Phill. 187, it will be found, that proof of in- 
structions is enough to establish a will, even where the capacity was doubt* 
fhl at the time of execution. If this was not so, the court would set 
aside the wills of testators, instead of deciding of the fact of execution. 
Proof is adduced to a court and jury to satisfy them, that a paper pro- 
pounded is or is not the will of the deceased. When it is proved that it 
was written according to his directions, that he executed it according to 
the provisions of the Acts of the Legislature, and that he was of sound 
mind, there is no rule of law which prevents these facts from having their 
full force, and the paper must be established as his will. For the ques- 
tion of assent on the part of the testator is one of fact merely, and may be 
safely trusted (where it properly belongs) to the jury. 

The juiy found for the will, and the appellants move the Court of Ap- 
peals to set aside the verdict, on the accompanying grounds. 

The plaintiffs move for a new trial : 

1. Because his Honor refused to allow the name of Columbus Boyd to 
be struck out of the suggestion, for the purpose of examining him as a 
witness, upon his releasing his interest, and rejected his testimony. 

2. Because his Honor instructed the jury to find for the will, if they 
were satisfied the scribe, Veale, wrote it according to the instructions to 
him alone by Thomas Boyd, deceased, although they should be equally 
satisfied that the old man never read the will, nor heard it read, nor repeat-' 
ed the instructions after it was written, nor had possession of it. 

Gregg if Summer, for the heirs. 
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Curia, per Evans, J. We are all well satisfied with the decision* of* 
the circuit judge on the first ground. No amendment should be allowed 
which will operate as a surprise or delay to the adverse party. To have 
suffered the appellants to strike out one of themselves from the record, in 
order to have him examined as a witness, would have operated in this case 
as a surprise on the appellee. He could not have been prepared to reply 
to testimony which he could not anticipate, and which was incompetent 
when the trial commenced. 

The second ground presents the proposition, whether, if the jury be- 
lieved, from the evidence, that the will was written by Veale, according to 
the directions of the testator, that was sufficient, and it was immaterial 
whether the testator read the will or beard it read. If the instruction 
was erroneous, then a new trial should be granted for misdirection on a 
point of law. We are, then, to enquire whether it was essential to the 
validity of Boyd's will that he should have read it himself, or heard it 
read. Every legal proposition laid down by a judge in his charge to the 
jury, must be understood as made in reference to the facts of the case. 
What then were the facts ? The deceased desired to die testate ; he sent 
for Veale to write his will ; he was an aged man, but of sound mind, al- 
though at the time suffering much bodily pain. Veale says, the testator 
dictated the will, clause by clause, and he wrote down each clause accord* 
ing to the testator's direction. The will was then signed and attested, 
and kept by Veale, by the request of Boyd, until after his death, which 
occurred ten months afterwards. There was no proof that the will was 
read to the testator; and for the purpose of this decision, it must be as- 
sumed that he did not read it himself; the judge having charged the jury 
that that was immaterial. The jury, under this charge, found for the will, 
and thereby have established the fact that the will was written by Veale 
conformably to the testator's instructions. Is this sufficient in law to es- 
tablish the will, or is it necessary to its validity, that after it was written, 
it should have been read over to the testator, or that he should have read 
it himself? To answer this, let us enquire what is a will % It is a decla- 
ration of intention in relation to a man's estate, to take effect after his 
death, executed with legal solemriities. All the forms required by the 
statute law as to the mode of execution, have been complied with in this 
case ; and if the paper propounded to the ordinary be a true declaration 
of Boyd's intentions, then it should be admitted to probate. In general, 
the solemn execution in the presence of witnesses, has been regarded as 
satisfactory evidence that the paper propounded as a will, was in confor- 
mity with the intentions and wishes of the testator. If, in addition, it be 
proved that he wrote it himself, or if after it was written by another, it 
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wis read over and assented to, theft we cannot doubt about i*. But sup- 
pose, after the instructions were* reduced to writing, the testator should 
sign without reading or hearing it read , and it were proved by a dozen 
undoubted witnesses, that the scribe wrote down the instructions exactly 
as the testator delivered them ; is not this evidence entirely satisfactory 
to the mind, that the paper propounded is a true declaration of the testa- 
tor's wishes and intentions 1 Judging from the analogy of other eaeesj 
and the reasonableness of the proposition, I should think such evidence! 
would be sufficient to establish the will, unless there be some rule of law 
which requires that the will should be read to or by the testator. Let •# 
look into the authorities, and see if there be any such rule, hi Sikee vs. 
Snarth, 2 PhiTI. 350, Snarth, the testator, sent for bis solicitor, Walton* 
into his bed room, and gave him detailed instructions for making his will* 
Walton retired into another room, and immediately committed to writing 
the heads or substance of the instructions, and then proceeded to draw 
up a will from them. The testator was taken suddenly very ill, and died 
without having seen the will, and without having heard it read, or the in- 
structions, after they were reduced to writing. The will was allowed. 
Sir John Nichol, in delivering bis judgment, says, u on the point of law, 
whether a paper can be pronounced for, which had never been seen by 
the deceased, or read over to him, I have no doubt." " This principle 
was recognized in Wood vs. Wood. It has been argued that these are 
here mere heads of instruction, committed to writing, and that neither 
will nor instructions have been read over to the deceased. I do not ap- 
prehend the law requires one or the other." " The doctrine of the court 
was fully laid down in Bury vs. Bury, where instructions were established, 
on satisfactory proof that they had been reduced to writing. in die lifetime 
of the testator. In Box vs. Wetherby, the court said, reading over was 
only required to show that the paper was conformable to instructions." 

In a subsequent part of the same case, the same learned judge says* 
" I find a aeries of decisions firoam Gardner vb. Smith, in 1727, in which the 
principle has been established that a paper not written in the presence of, 
nor read over to, or by, the testator, may yet be established, upon clear proof 
that it was written in his lifetime, and was drawn np conformable to his 
instructions." There is nothing in BiUinghurst vs. Tickers, 1 Pbill. 172, 
opposed to this principle. In that case, the first part of the will was 
written by the testator himself. This was allowed. But there were two 
clauses appended by BiUinghurst. These added clauses appointed him 
executor, and gave him a legacy of £500, and a legacy of .£400 to another. 
They two were the only persons present, and there was no proof of in* 
*trur.tinn« or reading over, except the assertion of BiUinghurst, who was 

44 



$46 RICHARDS VS. TOWLES. 

clearly incompetent These clauses were rejected, there being a total 
absence of proof that the testator intended so to dispose of his property* 
The same remarks apply to our own case of Tomkins vs. Tomkin*. There 
was no proof of either reading over or instructions ; but I apprehend, if 
Tomkins, who wrote the will in that case, had testified as Veale did in 
this case, the result would have been very different. . The rule laid down 
in that case is, that if the capacity be doubtful, there must be proof of 
instructions or reading over. The whole current of decisions is to the 
same effect. In Black vs. Ellis, decided in Charleston, May, 1836, the 
same doctrine is to be found, and I have found no case in which it has 
been held, or even intimated, that where there was clear proof of in- 
structions, reading over was necessary. They are both evidence of the 
fact, that the paper propounded is the true will or declaration of the tes- 
tator's intention ; but either of them will suffice, if fully and clearly made 
out. 

The motion is refused. 

Gantt, Richardson, Earle, and Butler, JJ. concurred. 



The following case was argued and determined in the Court or 
Ehrobb, consisting of all the Law Judges and Chancellors. 

THOMAS RICHARDS VS. OLIVER TOWLES. 

Four years adverse possession of a chattel in another State, will not confer 
title against one here, who has no right to soe or enforce a legal remedy against 
the property. 

Where a negro, subject to the lien of an execution in this State, was taken 
off and sold in Georgia, where he remained upwards of seven years, four of 
which in the continnous possession of one owner, and afterwards, on being 
found in this State, was levied on and sold under the execution which was against 
him when he was taken away : (and which, meanwhile, having lost its active 
energy, was renewed by sci. fa.) Held, by a majority of the court, that the 
negro was still liable to seizure under the execution ; and that the possession 
in Georgia could not avail against the execution, and the Sheriff acting under it. 
Chancellors DeSaussure, Harper, and Johnson, dissenting. 
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Before Mr. Justice Butler, at Edgefield, Spring Term, 1836. 

Trover for a negro, Ralph. His Honor the presiding Judge, sent up 
the following report of the case : 

Ralph was in plaintiff's possession at the time he was taken by the 
defendant, (the sheriff of Edgefield at the time.) The plaintiff bought 
Ralph from Carr, in Augusta, Georgia. Can* bought him from Dalby, 
Dal by from John B. Guidron. As appeared by a bill of sale, Wilson 
Barrenton sold the negro to Guidron on the 26th of May, 1S27. Carr, 
Dalby and Guidron lived in Georgia. Guidron was in possession of the 
negro a little longer than 4 years, under the bill of sale from Barrenton ; 
and the others had the continuous possession, till he was taken by the 
sheriff in November, 1834. Plaintiff proved that Ralph was worth $400. 

The defendant justified the taking of Ralph. He shewed that in 1825 
he belonged to John M'Bride. That Wilson Barrenton was the agent of 
M'Bride, and had been employed to take his negroes out of the State and 
sell them, at a time there were various executions and judgments against 
him (M'Bride) unsatisfied. Indeed, it was not denied that Barrenton sold 
to Guidron as the agent of M'Bride. He had taken this negro, with 
others, to Alabama and other places, endeavoring to sell him, before Guid- 
ron bought him. The defendant, as sheriff of Edgefield district, sold the 
negro on sale day in December, 1834, under an execution — Executors of 
John Ramsay vs. John M'Bride. The judgment on which the fi. fa. was 
issued, was originally recovered by John Ramsay vs. John M'Bride. Fi. 
fa* lodged in Abbeville, Nov. 3rd, 1824. Sci.fa. to revive judgment 
and fi.fa. was taken out by the executors of John Ramsay. Fi. fa. on 
this sci.fa. was lodged in sheriff's office of Edgefield, August 5th, 1834. 
Levy on the negro, November 5th, 1834 — sale in December ensuing. 
' Upon my intimating an opinion that plaintiff could not recover upon 
the facts above stated, his counsel took a non-suit, with leave to move the 
Court of Appeals to set it aside. 

The first ground is, " that the continuous possession of Guidron, Dalby, 
Carr and plaintiff, of the negro, for the period of 7 or 8 years, (in Geor- 
gia,) gave right and title to the property against the plaintiff in execution, 
and the sheriff acting under it." 

It must be remarked, that no one ever had the adverse possession of the 
negro in South Carolina, till plaintiff bought him; which was not long 
before the sheriff sold him. The commencement of the adverse posses- 
sion was in Georgia. Can four years adverse possession of a chattel, in 
a foreign State, confer title against any one who has no right to sue or 
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enforce a legal remedy against the property 1 The statute had not com* 
inenced to run, as long as the negro remained in the possession of 
M'Bride, or his agent, Barrenton. I do not dispute the proposition, that 
four years adverse possession of an innocent purchaser in this State, will 
give tide against the lien of an execution. In such case it runs against 
one who ajways has it in his power to enforce a legal remedy. By our 
statute of limitations, no action is barred in favor of one who has remored 
beyond the limits of the State, before the right of action had accrued. 
The statute will not run in favor of one who has possession of intestate's 
property, before administration is granted. This was expressly decided 
in the case of Geiger and Brown, reported in 4 M'Cord. Where a legal 
remedy is suspended by injunction from Chancery, the statute will not 
run in favor of one having possession during the time. At least I appre- 
hend not. In no case, thatl am aware of, will the statute run, where the 
party to be effected by it has no power to sue. In the case under con- 
sideration, the plaintiff in execution could not sue for the property speci- 
fically, either in this State or in Georgia. Nor had he a legal remedy by 
which be could have made it liable to his debt. As soon as the property 
was in Georgia, the execution lost its operation. The plaintiff in execu- 
tion was deprived of all power of enforcing his remedy. Upon what 
ground of right, legal right, can the plaintiff set up the statute of limita- 
tions ? No doubt that the negro was taken off with a view to defraud 
creditors ; and it seems the fraud was not discovered by the plaintiff in 
execution until the negro was brought to this State. Upon this ground, 
the execution creditors ought not to be barred of their remedy, until after 
the fraud was discovered. But I rest my opinion on the other ground. 
The question involved in this case, is one of great practical importance to 
persons living on the borders of the State ; it may frequently occur, and 
.ought to be settled. 

The other grounds taken by the plaintiff, resolve themselves into this 
proposition — that a scire facia* cannot revive the lien and enforcible ener- 
gy of an execution. It has been repeatedly decided otherwise in this 
State. I think the law is, that a judgment and execution, when once re- 
vived, are revived with all their original power and incidents. 

The plaintiff appeals, and moves to set aside the non-suit, and to rein- 
state his case on the docket for trial, on the grounds : 

1. That the continuous possession of Guidron, Dalby, Carr, and the 
plaintiff, of the negro in question, for the period of seven or eight years, 
(in Georgia,) gave right and title to the property against the plaintiff in 

execution, or the sheriff acting under it, 

• ••■»•»•. .t . « 
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2. That the liea of the Ji. fa. lodged in Nov. 1824, was suspended, and 
the sheriff eouM not have levied in May, 1827, when defendant in execu- 
tion, (M' Bride,) sold to Ouidron in Augusta, 

3. ThtUhe JL fa. under which defendant acted, being issued on a set. 
fa. in August, 1834, did not restore the lost lien on the personal property 
.of the defendant in execution. v 

4. The order of non-suit was contrary to the law of the case. 

Baluket, for the motion. Griffin, contra. 

Curia, per Richardson, J. As this case has given rise to some differ- 
ence of opinion, I propose to apply the principle adduced by the presid- 
ing judge ; the soundness of which has corrected my own first misimpres- 
sions. The case depends upon the constructive application of our statute 
.of limitations. 

Four years possession of the negro Ralph, in South Carolina, by a 
purchaser "bona fide" would constitute a good statutory bar against the 
judgment creditors of M'Bride ; 1 Hill, 303. 1 Bay, 339. But will the 
same possession, in any other State, where the lien of our judgments 
cannot operate, constitute such a bar, is the question to be decided. With- 
out the statute of limitations, the plaintiff could have no ground to stand 
on. And the statute makes no express provision for his case. In order, 
therefore, to make the constructive induction Fn his favor, he must reason, 
.either from analogy, and the spirit of the Act, or else, from the comity of 
.nations, which seeks to avoid a conflict of laws. 

As to the first topic, (general writers npon bars and presumptions, lay 
down this rule. 4I Contra non valentem agere, nulla occurrit prescription 
Because, no delay can be imputed to a claimant before he has a right to 
•institute his claim ; 1 Poth. Obi. 404. Story's Con. of L. &c. 

The policy and justice of such statutory bars, are very intelligible. 
They are opposed to the inactivity and laches of claimants. The object 
is to suppress frauds, and quiet claims to property, by putting time in the 
place of titles ; the loss of which, so often happens from accident or mis- 
fortune. And the good effect of such statutes is, to quicken the diligence 
of men, by making negligence amount to the release of rights. 

The doctrine of prescription has, indeed, become so well understood, 
that the observation of Bracton, (" omnes actionem in mundo haheni limita- 
tionet") is now a practical maxim, and possession a popular mode of con- 
veyancing, by which the use and right are transferred to the occupant. 

But, can a just view of any one of the considerations before noticed, 
support the plaintiff's demand for the benefit of our statute of limitation^ 
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The creditors of M'Bride could, in no way, enforce tbeir liens in Geor- 
gia ; and laches cannot be predicated of the conduct of men who were 
under a legal incompetency to pursue their rights. 

I need not reiterate the case of Geiger vs. Brown. It is a judicial de- 
cision, which is full against the plaintiff's argument, drawn from his pos- 
session iu Georgia. 

When a debtor dies, and has no representative who may be sued, the 
statutory bar does not apply. Because the creditor cannot bring suit; 
and, for that reason, be cannot be charged with negligence, in not sueing 
within the prescribed time. This decision, too, which goes with the jus- 
tice, policy, and reason of the statute, is against its literal expression. 

How much more readily, then, shall we apply its rationale against the 
possession of Richards, when his case is entirely without the letter of the 
statute ! But again ; if the plaintiff 's title were to prevail against the 
lien. of judgments, would such exclusion of the statutory bar tend to sup- 
press frauds ? Which is the prime consideration, in the doctrine of pre- 
scriptions. 

So far from suppressing frauds, it does seem very clear, that if once 
extended in favor of such a possession, out of the State, we would open 
houses of refuge for frauds, North, South and West. It is in this view, 
that arguments, ah vnconvenienti 9 present themselves. And when the in- 
convenience is opposed to a mere constructive doctrine, such arguments 
carry great weight. 

It follows, therefore, that the letter of the statute, the policy it aims at, 
and our decided cases, all bear out the opinion of the presiding judge. 

But, there remains to be considered the other view taken on the part of 
the plaintiff: Ought we to decide the case here, as it would probably be 
decided in Georgia, if Richards had sued Towles in that State 1 

The position is this : The title of Richards is perfect in Georgia. 
Should it not, therefore, prevail in South Carolina 1 And a strong hypo- 
thetical case is put. Suppose a younger judgment creditor, here, had 
revived his judgment in Georgia, bad sold the negro under execution 
there, and held him for seven years. Would we then take the property 
in favor of an elder lien here ? This would be an imposing case, but it is 
an extreme one. 

Still, I admit, that in a contest between two liens, both perfect, but, 
with such meritorious vigilance, and possession, in favor of the younger, it 
might prevail over the elder lien. 

But, it should be remembered, that between equal liens, the elder has a 
mere technical superiority over the younger. And in the suppositious 
case put, the arguments drawn from the general policy of statutes of lira- 
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fcations, would Dot apply. Nor would the appreheusion of many frauds, 
following such a decision, he felt, as in the case actually before the court. 

The rules of law are general, but not universal. There is, perhaps, 
no doctrine so general, but that a case may be brought with such peculiar 
equities, as not to be within its policy, morality, or reason : And then* 
the maxim of common justice, and of the soundest philosophy, is, 
" cesxmte ratione, cessat, et ipsa lex," The same doctrine, bereft of its rea- 
son, then becomes foreign to the case ; it does not apply. To draw blood 
in the streets of Venice, incurs death. But a surgeon who bleeds a pa- 
tient there, in order to save his life, still incurs no penalty. 

The answer to the argument, as far as it is fairly applicable to the case 
before us, is this : Although, in Georgia, the precise case of Richard* 
and Towles would very probably be decided in favor of Richards, because 
the lien of our judgments would not attach in Georgia, and the posses- 
sion would stand, without any antagonist principle — yet, if the contest 
there were between the same possession in South Carolina and judgment 
creditors in Georgia, the same decision would be made in favor of credi- 
tors, bo that, properly considered, our decision holds out no conflict be- 
tween the laws of the two States. And, " mutatis mutandis" (the terms 
being rightly understood,) the Georgia judicature would decide precisely 
as we now do. Harmony, therefore, not discord, will follow the reciprocal 
principles we have assumed, in deciding between our laws and those of a 
sister State ; and the obvious principles of public policy be supported. 

The motion is refused. 

Johnston, O'Neall, Gantt, and Evans, JJ., concurred. 

Harps*, Ch. dissenting. I suppose that whatever effect the lien of an 
execution may have, under our decisions, within our own State, it cannot 
be doubted that it has no effect out of the limits of the State. Our laws 
cannot have operation out of our own jurisdiction. When the slave was 
sold in Georgia, be was subject to no lien, and there can be no doubt but 
that by the law of Georgia, the contract of sale was good and valid, and 
the purchaser acquired a good and perfect title in law and equity. There 
is as little doubt, 1 think, that by the comity of nations, the validity and 
effect of every contract is determined by the law of the jurisdiction in 
which it was made, unless the contract has reference to another country 
for its performance ; and it should seem to follow, that the title of the pur- 
chaser would be equally valid in every civilized State in the world. I am 
utterly at a loss to conceive the principle on which the slave could be sub- 
ject to the execution of Ramsay when brought into this State as the pro- 
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perty of the plaintiff— hovr the lien of an execution against A can attaefr 
upon the property of B — how a title, good and valid, to every intent and 
purpose whatever, on the Southern bank of the Savannah fiver, can be 
defeated by the property's being brought to the Northern bank. 

If the purchaser in Georgia had known that the slave had been bwmgM 
out of South Carolina for the purpose of cheating the execution, this 1 
might well have been construed a fraud, which would have 'avoided hi* 
title. But this is not alledged, and the slave passed through several hands 
in Georgia. If a creditor of one of these owners had taken him in exe- 
cution, and he had been sold, the title of the purchaser would stilt depend 
upon the law of Georgia ; and upon the principle contended for, if such a 
purchaser had brought him into this State, be must have been equally 
subject to the execution here. If there had been an execution against 
M'Bride, in Georgia, and he had been taken and sold while his property, 
I do not perceive how a similar consequence could be avoided. 

By the principles of equity, a purchaser for valuable consideration with* 
out notice is always protected. He who has honestly paid his money, is 
supposed to have an equity as high as any other equity, and the court will 
never interfere against him. The plaintiff stands in- this position. But 
there are not equal equities. It is a well known rule of law, that if one 
of two innocent persons must suffer, he shall bear the loss whose neglect 
has enabled a third person to occasion it. It ts on this' principle that a 
person making payment, bona fide, of a bill or note, payable to bearer, o? 
indorsed in blank to one who stole or found it, is protected. Some degree 
of neglect is imputed to the true owner who lost it. But in this case the 
Ji. fa. of Ramsay against M'Bride was lodged on the 3d of November, 
1324, and the sale of Guidron in Georgia, was on the 26th of May, 1827. 
The plaintiff forebore to enforce his execution for several years ; by this 
gross neglect putting it in the defendant's power to send Mb property out of 
the State, and if the non-suit should be sustained, to defraud an innocent 
purchaser in Georgia. I cannot but think that such a decision would be 
in the highest degree unjust, and afford great cause of complaint to the 
citizens of neighboring States* 

I am of opinion that the motion should be granted. 

Chancellois DrSau6sub« and Johnson concurred in this opinion. 
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ACTION (against purchaser at sheriff's sale, by whom to be brought.) 

See Sheriff's sale, 2. 
ADMINISTRATOR. See Executor and Administrator. 
AGENT. 

1. Ao agent must so disclose his principal at the time of the coo* 
tract, as to enable the opposite party to have recourse to the prin- 
cipal, in case the agent had authority to bind him ; but it is not 
necessary that the agent should name every one of a class or com- 
pany of his principals, who are usually designated by some brief 
descriptive term : * such a designation as " the owners of the Brig 
Encomium" would be sufficient to exonerate the agent, at least 
until he is called on for a more precise specification, and refuses 

to give it. Waddell vs. Mordetai 29 

2. Defendant, as agent of the Brig Encomium, contracted with 
plaintiff to transport a number of slaves from Charleston to New 
Orleans, received $100 and signed his name to a receipt therefor, 
" for the owners." The vessel was wrecked on her passage, and 
the slaves never reached their destination, nor were returned to the 
plaintiff. On action brought against the defendant to recover 
back the $100, and which, on demand being made of him for pay- 
ment, he said he had paid over to his principals, it was held that 
he was not liable. Ibid* 

Z. Where a bank placed a note left for collection, in the hands of 
a notary public, he will be regarded as the agent of the Bank, for 
whose omissions or mistakes the Bank is liable. Thompson vs. 

Bank of the State of South Carolina 77 

45 
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AGREEMENT. See Pleading, 4, 5, 6. 

ARREST OF JUDGMENT. See Judgment. 

ASSUMPSIT. 

1. Where, in an action against the administrator, to rec6ver for the 
services of a slave that had been in the possession of the intestate^ 
it appeared that the slave had not been in the intestate's posses- 
sion by the consent of the plaintiff, O'Neall, J. held that assump- 
sit would not lie. Justices Gantt, Richardson, and Butler held 
that this action might be maintained. Evans, J., duhitante. Ford 
vs. Caldwell 24& 

ASSUMPTION (of another's debt.) See Frauds, 1. 
ATTACHMENT. 

1. Money in the hands of the Ordinary, arising from the sale of 
real estate, for partition, is not the subject of attachment. The 
Court of Ordinary, having possession of the fund, has the exclu- 
sive right to dispose of it. Murrell Sf Foote vs. Johnson 12f 

2. The Court may, in its discretion, permit a garnishee to amend 
his return. Ibid, 

ATTORNEY. 

1. Although an attorney has no right to dispose of his client's 
chose in action, yet, if it is valueless, no damages can be recover- 
ed against him for so doing. Johnson vs. Munro 8f 

2. Where an attorney had received a note for collection on one who 
was 1 insolvent, and with a view to benefit his client, exchanged the 
note for another, on a person who was then regarded as solvent, 
but afterwards, and' the note not being paid, became insolvent f 
held that the attorney was not liable. Ibid. 

AUCTIONEER. 

1. A purchaser at auction may set off against the auctioneer a debt 
due him by the owner of the goods ; or the purchaser may make 
payment to the owner, and this would be a good defence against 
the auctioneer. The auctioneer might have refused to deliver the 
goods until his price was paid, on account of his lien for expen- 
ses, commissions, &c. ; but having delivered them, he has parted 
with his lien. Blum vs. Delia Torre 159 

2. A vendue master who brings his action, occupies the position of 
every other plaintiff on record, and cannot be a witness in his own 
case. He is not like an Ordinary or other public officer whose 
name is used to bring an action on an official bond, but who is not 
liable for costs. He has an interest in the result of the cause, 
which every party has who is liable for the costs. Carter vs. Ben- 

net 25# 

&ANK. See Bills and Notes, 1, 2, 3, 4. 
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BILLS OF EXCHANGE AND PROMISSORY NOTE*. 

1. The protest of the bank notary recognizing the plaintiff as de- 
positor, and the fact that he is the last indorser, are sufficient cir- 
cumstances to shew that he is the real owner and depositor of a 
note placed in bank for collection. Thompson vs. Bank of the 
State of South Carolina 77 

2. Where a hank receives a note for collection it is liable for any 
neglect by which the indorsers are discharged. The general cus- 
tom of banks to use monies so collected, is a sufficient considera- 
tion for this undertaking. Ibid. 

3. Where a bank takes a note for collection it is bound to demand 
payment of the maker, and to cause notice of non-payment to be 
given to all the indorsers, and failing to do so is a neglect of the 
obvious and legal means of collection. Ibid, 

4. Where a bank placed a note led for collection, in the hands of a 
notary public, he will be regarded as the agent of the bank, for whose 
omissions or mistakes the bank is liable. Ibid. 

5. What constitutes sufficient notice of the dishonor of a note or 
bill, is, in general, a question of law ; but what shall be deemed 
reasonable diligence in ascertaining the residence of an indorser, 
in order to give notice, Is & question of fact for the jury. Ibid. 

6. Where the maker of a note draws it payable to a real person and 
forges his endorsement, in dn action by a bona fide holder against 
the maker, proof of the indorsement is unnecessary — the maker 
will be estopped from saying that it was not genuine. Meacher vs. 
Fort , 227 

7. In an action on a note given for the price of a negro, the defen- 
dant may, by way of defence, set up an outstanding paramount 
title to the negro in a third person ; but if he has extinguished 
that title, he will only be allowed an abatement to the amount he 
paid to perfect the title. Moore et aL vs. Lanham 299 

BOOKS OF ACCOUNT. 

1. The books of account of a merchant or shop-keeper, are not 
liable to seizure under a warrant of distress for rent : they come 
within the spirit of the principle of law which exempts the uten- 
sils of a tradesman, the books of a scholar, &c. ; besides, as cho- 
ses in action they are not the subject of levy and sale. Davis vs. 
Arledge < 170 

CARRIER, COMMON. 

1. Where the failure of the voyage is owing to the fault of the 
captain of the vessel, the owners are not entitled to an apportion- 
ment of freight or passage money, pro rata ilineris. Ob. die. 
Waddell vs. Mordeeai 2d 

COMMISSIONER OF SPECIAL BAIL. See Debtor, 2, 6. 

CONFESSION OF JUDGMENT. See Judgment, 2. 
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CONSTITUTION, (construction bC) See Roads, 1, 2. 
CONTAGION, (destruction of goods tainted with.) See Trapass, 1. 
DEBTOR. 

1. After exceptions have been filed to the schedule of an insolvent 
debtor, and he has been put on his trial, the plaintiff has no right 
to object that legal notice has not been given that the defendant 
would apply for his discharge. Rice vs. Sims 5 

2. Where, on the trial of an insolvent debtor, under the Act of 
1833, the jury could not agree, and were discharged, the Com- 
missioner of Special Bail may impannel another jury to try the 
case. Ibid. 

3. The words " neighboring freeholders," (in the Act of 1833J 
of which the jury must consist, may properly be construed to 
mean freeholders of the district. But be this as it may, the Com- 
missioner of Special Bail has the right to select the names from 
which the jury is drawn. Ibid. 

4. Where a juror has been sworn, but heard no, testimony, and the 
case was adjourned to another dav, on which the juror did not at- 
tend, the Commissioner of Special Bail may call and swear ano- 
ther. Ibid. 

5. And the Commissioner of Special Bail may also excuse a juror 
from serving, on the ground that he had previously heard the case 
and formed an opinion, and substitute another. Ibid. 

* 6. This Court will not interfere with the discretion of the Commis- 
sioner of Special Bail, in regard to the notice and time of trial* 
Ibid. 

7. The verdict of a jury iropannelled to try an issue on a debtor's 
schedule, in these words : " We find for the defendant, not guil- 
ty,' 1 is substantially a finding that the schedule is true. Ibid. 

8. A debtor who, since his arrest, has removed bis property out of 
the State, is not, under the Prison Bounds Act, entitled to his 
discharge from* confinement until the property contained in his 
schedule is produced and delivered to his assignee. The Act of 
1833 is imperative in this respect, if it be or has been in his 
power to deliver the property since his arrest ; and if he has volun- 
tarily put it out of his power to produce the property, or having 
it in his power, refuses to do so, he cannot avail himself of either 
his fraud or his obstinacy, to avoid the requisition of the law. 
Burns vs. Evans * * 394 

9. Nor would it vary the case, that an action has been commen- 
ced on an exemplification of the judgment, in the State to which 
the debtor removed. Ibid. 

PETINUE. 

1. Detinue may lie against one out of possession, where he has 
once had the rightful possession and has culpably parted with it. 
But where he has been deprived of possession by authority of law, 
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DETINUE, (continue^.) 

or parted with it without any intentional derogation of the right 
of the owner; detinue will not lie, although the party might be 
liable in a different form of action. Therefore, where one came 
into possession of slaves as an administrator, and sold them in due 
course of administration : Held that detinue would not lie against 
him. Ford vs. Caldwell j,.... 242 

DEVISE (construction of.) See Will, 5. 

DISCOUNT. See Set off, 

DISTRESS. 

1. Books of account not liable to seizure under a warrant of dis- 
tress for rent. Davis vs. Arledge .'• 170 

(Agreement to indemnify bailiff.) See Indemnity^ 1, 2. 

ESTOPPEt. 

1. Where the maker of a note draws it payable to a real person, 
and forges his endorsement, and puts the note in circulation, in 
an action by a bona fide holder against the maker, proof of the 
endorsement in unnecessary —the maker will be estopped from say- 
ing that it was not genuine. Meacher vs. Fort • 227 

EVIDENCE. 

1. The protest of the Bank Notery , recognising the plaintiff as depo- 
sitor, and the fact that he is the last indorser, are sufficient circum- 
stan ces to shew that he is the real owner and depositor of a note plac- 
ed in bank for collection. Thompson ws. Bank of the State of So. Ca. .77 

2. On an indictment under the Act of 1834, for dealing with a slave, 
a receiving by the clerk is prima facie evidence of a buying by the 
owner of the shop, and maltes them both guilty; State vs. Berk" 
man and Peters, v ..».>>.... 90 

3. Where, on an indictment for retailing spirituous liquors, the 
evidence was that the retailing was at defendant's store, but did 
not shew whether the store was in the district laid in the indict- 
ment : Held that the jury might infer that defendant's store was 
within the venue from any facts within their own knowledge. StaU 

vs. Williams % 91 

4. From a single act of retailing by a clerk, no certain inference 
can be drawn that it was done by the authority of his employer: to 
authorise a conviction, it ought to have been shewn that it was 
the usual course of business to retail at defendant's store. Ibid. 

5. In an action by the representatives of a trustee, to whom the 
property in question had been conveyed, against a purchaser at 
sheriff's sale, under an execution against the grantor, the grantor 
is a competent witness for the defendant to impeach the deed : he 
has no interest, either legal or equitable, in the result of the suit : 
And a daughter of the grantor, to whom he had conveyed other 
property at the same time, is also a competent witness for the same 
purpose.. Thompson in. Schmidt .•.•.•.•....•.. jtf 

46 
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EVIDENCE, fcontiuned.; 

6. The jury may infer the a went of an executor to a legacy to his* 
wife, from the fact of the execn tor's having sold the property. 
Ibid, 

7. In an action of slander for words imputing perjury, an affidavit 
of defendant, on which an indictment had been preferred, and 
which had been made so long before as to be barred by the statute 
ol limitations, charging the plaintiff with the same perjury set out 
in the declaration, is admissible in evidence as proof of the repe- 
tition of the same words in a different form and with more 
deliberation — and to shew the quo animo with which they were 
published. Randall vs. Holsenbakt 1 75 

See Will, 1, 2, 3, 4. 
EXECUTOR AND ADMINISTRATOR. 

1. An executor may assent to a legacy within the nine months 
allowed by law for the pay ment of debts. Thompson vs. Schmidt. \5& 

2. When, by the terms of a will, a legacy is given after the payment 
of debts, the executor may assent to it before the debts are paid. 
Ibid. 

3. The jury may infer the assent of an executor to a legacy to his 
wife, from the fact of the executor's having sold the property. 
Ibid. 

4. The general role in regard to the accountability of trustees, 
is, that they shall use such diligence in the management of the 
trust fund as a prudent man would in his own affairs ; and the 
corollaries to this proposition are, I. That he shall not make 
profit out of his trust. 2. That he shall be charged with no loss, 
except for neglect of duty. All rules on the subject must be sub- 
ordinate to these principles. Dixon vs. Distributee* of Hunter 204 

fr. The general role laid down in Jones vs. West and Davis vs. 
Wright, 2 Hill's Rep. 560, charging interest on annual balances, 
may be just in its operation, where the receipts exceed the expen- 
ditures of the current year: but where the payments exceed the 
receipts, the receipts should be added to the annual balance on 
hand, and from the aggregate, the payments of that year be deduc- 
ted, and on this balance only should interest be charged. Ibid. 

6. Where an executor or administrator suffered the sale buM to re- 
main at interest, collecting so much as was necessary to meet the 
exigencies of the estate, rendering regular accounts, shewing 
when he collected the funds and how, and bow and when be disposed 
of them, and offered to bring into the final settlement Che uncollec- 
ted debts, with interest thereon, including the sale bill, hiseocoums 
should be settled according to the truth of the case, and not by 
reference to any artificial rule — he shall not in such case be 
charged with the gross amount of the sale bill at the time it became 
due, with interest thereon, according to the principle of an- 
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EXECUTORS AND ADMINISTRATORS, (continued.) 

nuai balances. But if he render no account*, or such as are 
irregular and imperfect, then the general rale, at in Dam vs. 
Wright, of charging him with the groat amount of the sale bill at 
the time it became due, and computing interest on the principle 
of aqnua) balances, ought to be applied. Ibid* 

7. Detinue may lie against one out of possession, where he has once 
bs4 the rightful posesssion, and has culpably parted with it ; but 
where he has been depri? ed of possession by autbprity of law, or 
parted with it without any iotentional derogation of the right of 
the owner, detinue will not lie, although the party might be liable 
in a different form of action. Therefore, where one came into 
possession of slaves as an administrator, and sold them in - due 
couise of administration— WJ, that detinue would . not lie against 
him. Ford vs. Caldwell 243 

8. The running gear of a Cotton Gin, is a fixture attached to the 
freehold ; and the administrator has no right to sell it. McKenna 

vs. Hammond 331 

9* In general, after the lapse of twenty years the law will presume 
that to have been done which should frtve been done ; but this 
presumption does not arise till twenty years after the time stipula- 
iated for performance. The Court cannot, therefore, from this 
lapse of time presume that an administrator has paid off a distri- 
butee who was an infant for twenty years after the date of the * 
administration bond ; and who instituted proceedings against the 
administrator in seven years after coming of age. Brmtmet ux. vs. 

McCall 335 

10. Where the administrator made no annual returns until citation 
to account before the ordinary, and then made a return of transac- 
tions upward of twenty years before, he is not entitled to commis- 
sions; nor is such return evidence of the insolvency of the 
debtors named in the inventory. Ibid, 

FIXTURE. 

1. The running year of a Cotton Gin, is a fixtuie attached to the 
freehold, and the administrator has no right to sell it. McKenna 
vs. Hammond .331 

FRAUDS, STATUTE OF. 

1. P. being indebted to the plaintiff, on a book account for merchan- 
dise, and the account being presented for payment, the defendant 
came to the plaintiff, produced the account and assumed to pay it, 
in consideration that P. should be discharged from the debt ; the 
account was accordingly credited in full, and the amount charged 
to defendant by his own direction : held, that the debt of P. 
was discharged, and being a detriment to the plaintiff, was a suffi- 
cient consideration for the promise of defendant, which was an 
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FRAUDS, STATUTE OF, (continued.) 

• original and not a collateral undertaking within the statute of 
frauds, and need not therefore be in writing. Corbett vs. Cochran. .41 

2. Under the 4th sec. of the statute of frauds, it is not necessary 
that the consideration of the promise to pay the debt of a third 
person, should be stated in the note, or memorandum ia wri- 
ting, required by the statute. Fyler, adm'x. vs. (riven* 48 

3. Forbearance to sqe is a sufficient consideration to support a 
promise to pay the debt of a third person. Ibid. 

4. Defendant, on the note of a third person being presented to him, 
said,- if it was sued, the debt would be lost, but if indulged he 
would pay it, and wrote on the note, " Indorsed by Charles 
Given*— due 1st January, 1829. Beaufort, 20th Aug. 1828. 
Charles Given*, 1 ' and in consequence of this, the note was not 
sued : held* that this was a sufficient agreement in writing, within 
the statute of frauds, to bind the defendant. Ibid. 

FREIGHT, (apportionment of, pro rata ilineris*) See Carrier. 

GAMINGf. $ee Negro Laws, 4. 

GIFT. 

1. Plaintiff's grand-father took his negro by the hand and put it into 
the hand of plaintiff, saying, " this is no longer my property, but 
this child's, (plaintiff 's,) but, daughter, you must let her work 
for grand- father while he lives ;" and the donor kept the negro 
during Jm life, but always spoke of her as the plaintiff's. The 
Judge below, on the authority of Pitts vs. Mangum, 2 Bail. 588, 
ordered a non-suit, which was set aside by this court. McGinney 

v». Wallace 264 

,2. JSvery parol gift must take effect immediately, or at least the 
donor must part from the title at the time of delivery ; and if he 
reserves to Jrimself a dominion beyond the control of the donee, 

the title still remains in him. But whether the donor did intend 

» » 

to part with all dominion over the property, and to vest it imme- 
^lately in the donee, or to reserve the use of it to himself for life, 
or anv other period, is a question which should be left to the jury. 
Ibid. 
JTUSB AND AND WIFE. 

J, The effect of a sheriff's sale is to transfer to the purchaser all 
the legal title of the defendant ; and therefore, after a sale under 
execution, against husband and wife, of personal properly previous- 
ly conveyed in trust for the use of the wife, husband and wife 
cannot maintain trover against the purchaser for the property sold : 
and although their possession might have been a sufficient title to 
sustain the action against a wrong doer, such title is also the sub- 
ject of levy and sale. Perhaps the trustee may have a right of ac- 
tion. Fogartie et ux. vs. Hubbett. 30 
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HUSBAND AND WIFE, (continued.) 

8* The property in question had been conveyed by a former husband, 
in trust for the sole and separate use of his wife, and after her de- 
cease, to the children of that marriage, if any, and if none, to the 
said wife and her heirs, " not subject to the debts of her present 
or any future husband." &NeaU % J. held, that as there was no 
issue of the former marriage, the trust was executed, and the legal 
estate vested absolutely in the wife; and that, therefore, the execu- 
tion authorised the sale : and that the provision of the deed that 
the property should not be liable for the debts of the husband, is 
a subsisting trust in her favor, which might be set up in Equity, 
but could not be noticed at law. Ibid. 

B« The rather of a feme covert conveyed a negro to her hnsband, in 
trust for the wife. The husband died, leaving a will appointing 
his wife sole legatee and executrix, after which she married. The 
last husband had possession of the negro a short time, and attempt- 
ed to sell him, when be was seised and sold under an execution 
against the donor, for a debt subsequent to the deed. On trover 
brought by the hosbsnd and wife, as executors of the trustee, 
against the purchaser, it was held that a court of law could not no- 
tice and enforce the trust, (if any were intended,) for the separate 
use of the wife ; that an assent to the legacy would be presumed, 
and the possession of the husband was as legatee in right of his 
wife, (and not executor,) which vested title in him ; and more than 
four years having elapsed from the conversion till suit brought, the 
action was barred by the statute of limitations, the plaintiffs not 
being entitled to the five years allowed to femes covert Thompson 
et «x. vs. Schmidt 35 

4. To create a sole and separate estate for the wife, free- from the 
control of her husband, there must be a clear and distinct express 
son of that intention, in the deed or will creating the estate : it 
was therefore held that the following words in a will, vis : "I give, 
divise and bequeath to Mrs. Sarah Cooper, wife of George Coo- 
per, senr. all my personal property to her, and at her disposal at 
her death," did not cieate a sole and separate estate in Mrs. C, 
disposable by her will, whilst a married woman. Graham vs. Ex- 
ecutors Sfc. of Graham , 145 

5. The rights and powers of the wife to bind and dispose of her 
separate estate, considered. Ibid. 

6. The husband gave a bond to the sheriff for the purchase money 
on a sale for partition of land, to a distributive share of which his 
wife was entitled; and after the bond became due, he paid the 
shares of the other distributees on the bond, leaving the wife's 
share unpaid, not credited on the bond, or receipted for, and died. 
Held that the husband, not having reduced the wife's interest into 
possession, nor . assigned it in his lifetime, it survived to the wife ; 
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HUSBAND AND WIFE, (continued.) 

and was reco? arable 10 an action on the toad, in the name of the 

sheriff. Pills vs. Adm'rs of Wicker 198 

7. Where the grantor conveyed his estate* reef and personal, u> his 
wife for life, and al her death, to his children, and in the conclu- 
sion of the deed says, " and for the faithful execution of this deed, 
I do hereby appoint my sons, Levi and William, trustees for my 
wife and remaining children: and for the full and sure conveyance 
of said slaves, to be for them and their use, I do hereby deliver 
said slaves and other property into the possession of my wife and 
sons Levi and William ;" held, that this may be regarded a con- 
veyance to trustees, for the use of the wife and children; that the 
legal estate is in the trustees, and the wife's interest, beiag merely 
equitable, is not the subject of levy and sate under an eaecution 
against her husband. Youmans vs. Buckner, , 218 

INDEMNITY*. 

I. The maxim ex dolo maio turn oritur actio, considered in its appli- 
cation to promises of indemnity. Davis vs. Arledge 170 

9. The distinction between promises of indemnity whieh are, and 
which are not, void, is this — if the act agreed to be done is 
known at the time to be a trespass, an express promise to indem- 
nify would be illegal and void; but if it was not known at the 
time to be a trespass, the promise of indemnity is good and va- 
lid. And therefote, where the plaintiff, on a ptomise of indemni- 
ty by defendant, and acting as his bailiff and agent, levied a dis- 
tress warrant for rent, on the books of account of a tenant,' and 
delivered them to the defendant, arjd the tenant for this after- 
wards brought his action against the plaintiff, and recovered: 
held, that the promise of indemnity was valid, and that the plain- 
tiff was entitled to recover the damages and costs incurred by 
him. Ibid. 

INDICTMENT. 

1. It is no objection to an indictment, especially after verdict, that 
charges which might have been the subject of distinct counts* 
or of distinct indictments, are included iu one count. State vs. 
Johnson , 1 

2. An indictment may, in a single count, charge the prisoner with 
stealing three negroes, and the often ce is complete if he stole 
either of the negroes, and the conviction will be sustained. 
Ibid. 

3. In an indictment under the Act of 1834 for selling spirituous 
liquors to a slave, it is not necesrary to describe the defendant as 

41 a free white person." State vs. Schroder 61 

4. On an indictment against defendant for selling spirituous liquors 
to a slave* the count on which he was ponvicted was for delivering 
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INDICTMENT, (continued.) 

spirituous liquors " to a slave of a person and name unknown :" 
held that the count was insufficient, by reason of its genetality. 
Ibid. 
6. Wragg square od Charleston Neck had been dedicated by the 
owners of the land to the public use as an open square. The de- 
fendants, as commissioners of roads on the Neck, erected a rail- 
ing round the square, leafing gates at convenient intervals, and 
for this the j were indicted as for a nuisance : held, that it was in- 
cumbent on the prosecution to shew that the act of the defend- 
ants violated the public uses of the square, which not having been 
done, the verdict against defendants was set aside and a new trial 
granted. StaU vs. Comm'rs of ^ Roads for Charleston Neck 149 

6. An indictment for retailing without license, which charged that 
defendant " did sell and retail one quart of rum to a certain W. 
A., the said defendant then and there not having a license to sell 
and retail spirituous liquors," &c. ; held to be sufficiently descrip- 
tive of the offence. State vs. Mooty. ....... i » . .167 

7. The Act of 1834, against dealing with slaves, repeals the Act 
of 1817 on the same subject, so far as regards distillers, venders 
and retailers of spirituous liquors; this class of persons are ex- 
clusively liable under the Act of 1834, for the offences therein 
specified, and must be charged in the words of that Act : and 
therefore, where defendant was coovicted of selling liquor to a 
slave on an indictment which did not describe him as a distiller, 
vender or retailer of spirituous liquors, and the testimony was 
that be was a retailer of spirituous liquors, a new trial was order- 
ed. StaU vs. Evans 190 

6. Where, on an iadietment containing two counts, the defendants 
were convicted on but one, on a new trial ordered at their in- 
stance, the defendants may be tried again on both counts. The 
case stands as though it never had been tried. State vs. Comm'rs 

of ^ Roads - 24(1 

9. It is not necessary that the christian name of the owner of the 
slave should be inserted m an indictment for selling liquor to a 

slave. State vs. Rudolph 257 

See Evidence, 2, 3, 4 ; Surveyor, 1. 
INFECTION, {destructiou of property tainted with.; See Trespass, 1. 
INSOLVENT DEBTOR. See Ihbtor. 
JUDGMENT. 

1. Where the verdict does not conform to the indictment, the judg- 
ment will be arrested. Statb r*. Lohmdn 67 

2. A confession of judgment under the Act of 1821, before the 
Clerk of the Court of a district ether than that where the defend- 
ant resides, will be valid. Martin vs. Bowie - -..225 

"  " (Against sheriff and sureties.) See Practice, 6, 7. 
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JURISDICTION. 

1. The Court of Common Pleas cannot give judgment for a sum* 
less than twenty dollars, arising ont of a matter ex contract*, ex- 
cept in cases where the plaintiff's demand has been reduced by 
defendant's discount : and, therefore, where the plaintiff brought 
his action on a contract for the breach of a warranty of sound* 
ness on the sale of a horse, and the proof was, that he was enti- 
tled to less than twenty dollars ; held to be within the exclusive 
jurisdiction of a magistrate, and the plaintiff was non-Suited. 
Caldwell vs. Germany ~ * - • 202 

2. Where nothing appears on the face of the proceedings to show a 
want of jurisdiction, and the objection is not made in the court 
below, it cannot be taken in the court above. Varney vs. Forcfr...237 

3. Where twenty dollars for a month's rent had been due bat a few 
days, the plaintiff may treat the contract as without interest, and 
sne before a magistrate. Ibid. 

See Practice, 12, 14. 
JUSTICE OF THE PEACE. 

1 . Unless revived, , a magistrate's execution gives do authority to 
levy and sell after a year and a day from the time it issued. Btrd. 

vs. Stone - i .282 

See Jurisdiction, 1, 3. 
LEVY, (what constitutes it.) See Sheriff, 3. 
LIEN. See Auctioneer, 1. 
LIMITATIONS, STATUTE OF. 

1. Defendant, on being applied to by the agent of the plaintiff's in- 
testate, for payment of a medical account, replied, " I have also 
an account against Dr. J. which I will discount against his, when 
I get mine made out, and will settle with you :" held, that this 
was a sufficient admission of the debt, and promise to pay, to take 
the case out of the Statute of Limitations. AdnCx Johnson vs. 
Bounethea >.. A 15 

2. Where a suit had been commenced within the period of the stat- 
ute of limitations, and abated by the death of the plaintiff, the 
operation of the statute will be prevented if the suit is recommen- 
ced within a reasonable time ; but in no case has more than one 
year been allowed for this purpose : and therefore, where one year 
and eleven months had elapsed from the abatement of the first to 

' the commencement of the second suit ; held that this was not a 
suit within a reasonable time to prevent the operation of the stat- 
ute. Martin vs. Archer .....* .-. 211 

3. Four years adverse possession of a chattel in another State, will 
not confer title against one here, who has no right to sue or en- 
force a legal remedy against the property. Richards vs. Towles. .346 

I. Where a negro, subject to the hen of an execution in this State, 
was taken' off and sold in Georgia, where he remained upwards of 
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LIMITATIONS, STATUTE OF, (continued.) 

•even yean, four of which in the continuous ^xMsession of one 
owner, end afterwards, on being found in this State, was levied on 
and sold under the execution which was against him when he was 
taken away ; (and which, meanwhile, having lost its active ener- 
gy, was renewed by sci. fa.) held by a majority of the court, that 
the negro was still liable to seizuie under the execution ; and that 
the possession in Georgia cou|d not avail against the execution, and 
the sheriff acting under it. Chancellors DtSau$$ure, Harper and 
Johnson, dissenting. Ibid* 
(In favor of feme covert.) See Husband and Wife, 3. 

MAGISTRATE. See Justice. 

MALICIOUS PROSECUTION. See Pleading, 2, 3. 

MILITIA LAWS. 

1. The Act of 1794 exempts from ordinary militia duty, only such 
officers as had held commissions for seven years before the pas- 
sage of the Act, and not such as should, afterwards hold commis- 
sions for seven years. State vs. Qrimke . 17 

2. When the Executive of the United States, under the Act of 
Congress of 1795, calls out a portion of the militia, to repel the 
invasion of a neighboring State or Territory, it must be taken 
from the militia, as organized by the Act of Congress of 1792, 
which exempts all persons who are exempted from ordinary militia 
duty by the laws of the several States. By the laws of this State 
the Toll Collector of the State road is exempt from ordinary mi- 
litia duty, and is therefore exempt from a draft made in pursuance 
of a requisition by the Executive of the United States, on the mi- 
litia of this State, to repel the invasion of Florida by the Indians. 
Nor will the fact that be had previously enrolled himself in a vo- 
lunteer corps, subject him to draft. Slate vs. Lewis , . .3Q8 

3. The true construction of the several Acts of Congress and of 
this State on this subject, is this — that when a portion qf the mi- 
litia of the State is called out by the Executive of the United 
States, to repel the invasion of a neighboring State, the selection 
or draft is to be made from the class of persons regularly enrolled, 
between eighteen and forty-five years, to perform ordinary militia 
duty : when a portion of the militia is called out by the authority 
Of the State, ordinarily, the draft should be made in like manner t 
until the proper authority shall declare that the emergency has oc- 
curred, the time of alarm or militaiy invasion, when all the citi- 
zens of the State, however elevated their station or important their 
office, are required to aid in the public defence. Ibid* 

MISREPRESENTATION. See Sheriff's sale, 3. 

NEGRO LAWS. 

1. In an action brought by the City Council, to recover the penal- 
47 
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NEGRO LAWS, (continued.; 

ty for violating the Ordinance (City Laws, 185,) requiring badges 
to be taken out for slaves hired in the city, the City Marshal is a 
competent witness ; but supposing him incompetent from interest, 
a release of his interest to the plaintiff would restore his compe^ 
tency. City Council vs. England 56 

2. The slaves being employed in a bake house, owned by defendant 
but leased to another, to whom the slaves were also hired, will 
not excuse defendant from the penalty. Ibid. 

3. The section of the Ordinance authorizing the negroes to be sei- 
zed and detained in the Work-house until the fine and costs be 
paid, only accumulates the means of recovery, and does not ex- 
clude the Council from sueing under the general enactment on 

. that subject, ibid. 

4. tf the defendant be a vender of spirits, he is liable under the Act 
of 1834 against selling liquors to a slave, whether he retails or not. 
State vs. Schroder • 61 

5. Betting is not necessary to constitute the offence of gaming with 

a negro, under the Act of 1834. State vs. Nates .200 

See Indictment, 3, 4, 7 ; Practice, 4, 11. 

NEW TRIAL. 

1. General principles upon which new trials are granted. English 

vs. Clerry 259 

2. The granting of a new trial must depend upon the legal discre- 
tion of the court, guided by the nature and circumstances of the 
particular case, and directed with a view to the attainment of jus- 
tice. Ibid. 

3. Where the plaintiff brought his action against his lessee for in- 
juring the premises, by cutting down a grove of large oak trees 
which surrounded the buildings, and furnished evidence not only 
of a serious injury, but of the actual extent of the injury, and the 
jury found only nominal damages, their verdict was set aside, and 
a new trial granted. Ibid. 

NON COMPOS. 

\. An action brought on the part of a non compos mentis, must be 
in his name, and not in that of the committee ; but the cpmmittee is 
a necessary party. Mc Or eight vs. Aiken. . 337 

NOTES. See Bills and Notes. 

NUISANCE. See Trespass, 1 ; Indictment, 5. 

ORDINARY. 

1. The Ordinary is not entitled to commissions on sales made un- 
der the Act of 1824, for partition of real estate. Treasurers vs. 
Trimmier r . . , ,33$ 

PAROI4 GIFT- See Gift. 
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^LEADING. < 

1. Id an action for words impaling one crime, the defendant, under 
jhe general issue, will not be allowed to prove that the plaintiff 
had been guilty of another crime, even of the same nature. Ran' 
doll vs. Holsenhakt 175 

2. In an action for malicious prosecution, an averment in the de- 
claration that the plaintiff " had been discharged out of custody, 
fully acquitted and discharged of the said felony," is not sustained 
by proof that the plaintiff was discharged on a retnrn of ignoramus 

by the grand jury on the indictment. Hester vs. Hagood. 195 

3. 4i Acquittal" is technically used to express an acquittal on a 
trial by the petit jury. Ibid. 

4. Where there is a subsisting agreement between the parties, upon 
which the plaintiff's right to the money depends, the action must 
be on the special contract, and the plaintiff cannot recover on the 
common counts : but if the plaintiff's right to the money is wholly 
independent of the agreement, he may recover on the common 
counts. And therefore, where an attorney, under a special agree- 
ment to prosecute a claim and to retain 20 per cent for his trouble, 
received his client's money — held that the money might be recov- 
ered on the common count for money had and received. Stent 

et ux. vs. Hunt. ; 223 

5. The plaintiff and defendant entered into an agreement under 
seal, commencing with these words : " We, the undersigned, do 
hereby agree and bind ourselves in the sum of two thousand dol- 
lars, to fulfil the following contract." And the plaintiff, on his 
part, agreed to sell and convey, by lawful title, to the defendant, 
a certain tract of land ; and the defendant, on his part, agreed 
to give in exchange therefor $5,000, of which $3,000 was to be 
paid in real estate, and the balance in cash, at stated periods : 
Held, that the $2,000 is to be regarded as a penalty to secure 
the performance and to coyer the actual damage, and not as 
liquidated damages. That this was no more than an agreement to 
sell the plaintiff 's land to defendant for $5,000 ; the act to be done 
by each constituted the entire consideration of the coovenant on 
the part of the other ; they are therefore mutual and dependant 
conditions. And that the plaintiff could not maintain an action 
for the penalty, without averring and proving performance, or 
something equivalent to performance, or that he was prevented or 
discharged from performance by the act of the defendant. Law 

vs. House.. 268 

6. The plaintiff averred in his declaration, that he was ready and 
willing to perform, and offered to perform. The proof was, that 
he called on the defendant and told him he was ready to per- 
form his part of the contract, to which the defendant replied, he 
did not feel bound, and refused. There was no tender of convey- 
ance, nor proof that he had lawful title. It was held, thatauppos- 
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PLEADING, (continued.; 

ing it to hare been properly averred, that the defendant refaied to 
allow the plaintiff to perform, and discharged him therefrom, thai 
alone, on the proof made, would not suffice, as the covenant, being 
under seal, could not be discharged by parol : And regarding the 
case as depending on proof of performance, or of something equi- 
ralent to performance, the proof made did not satisfy the averment 
of readiness and offer to perform, so as to dispense with tender of 
titles. Ibid. 

7. Where the action is for a collateral sum, to be paid on request, 
and by the terms of the contract the plaintiff is to request perform- 
ance or payment, the request becomes parcel of the contract, and 
should be specially alleged and pro? ed. West vs. Murpk 284 

8. A mere depository, a naked bailee, is not liable to an action until 
refusal to deliver up on demand. Ibid. 

£ An action brought on the part of a non compos mentis, must be in 
his name, and not in that of the committee ; but the committee is 

a necessary party. Mc Or eight vs. Aiken 337 

See Bills and Notes, 6. 
rttACTICE. 

1. Where the Clerk has* made no entry on the minutes of the 
Court, of a judgement in sum. pro., there is nothing on Which a 
scire facias to revive can issue : Nor will a motion to amend by 
entering up judgment nunc pro tunc be granted, for the reason that 
there is no judgment tor amend. It may be, that on a rule to shew 
cause, leave may be gi anted to enter up judgment nunc pro tunc. 
Brown vs. Coward .- 4 

2. Where a party resides out of the State, notice of an application 
to examine witnesses residing out of the State, may be given to his 
Attorney. Colclough vs. Ingram. 10 

3. The court may, in its discretion, permit a garnishee to amend 

his return. Murrel and Foote vs. Johnson j 12 

4. Summary process to recover the penalty for selling liquor to a 
slave u whose name and owner were unknown.'* The proof was 
that the name of the slave and his owner were both known to the 
prosecutor and attorney. Motion to amend the process by inser- 
ting the name of the slave and his owner, refused. City Council 

vs. Chunderman 75 

5. The entry of a nol. pros, does not put an end to the case, and 
neither entitles the party to a discharge from custody, nor his bail 

to a discharge from his recognizance. State ?s. HdskeU, 96 

6. By the Act of 1795, 2 Faust, 9, the sureties to the official bond 
of a sheriff are liable only each for his equal portion of the penalty. 
The judgment on the bond should conform to the legal liabilities 
of the parties — and therefore a joint judgment against a sheriff's 
sureties for the penalty of the bond, was ordered to be so amended 
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PRACTICE, (continued.) 

as to ex pi ess the euros for which the sureties are severally liable. 
Treasurers vs. Munday et al 167 

7. The form of a judgment against a sheriff and his securities, pre- 
scribed. Ibid. 

8. Amendments are within the discretion of the court, and are al- 
most universally allowed, where they do not surprise, hindei, or 
delay the opposite party ; they may be allowed after a mistrial. 
Hester vs. Hagood 195 

9. Upon a joint and several contract, the plaintiff, although he 
issues his writ against both the parties to it, may at any time dis- 
continue as to one and proceed to judgment against the other. 
Kartk vs. Avinger 215 

10. Where the affidavit to hold to bail, charged that both the parties 
to a joint and several note were indebted, and but one of them 
was arrested and gave bail, and the declaration was filed against 
him alone, the bail is not entitled to have an exoneretur entered on 
the bail bond* Ibid. 

11. It is not necessary that the christain name of the owner of the 
slave should be inserted in an indictment for selling liquor to a 
slave. An objection of this kind comes too late after verdict ; the 
proper course is by demurrer, or motion to quash the indictment. 
State vs. Rudolph 257 

12. It is competent for the presiding judge to excuse or discharge a 
juryman on his own application ; but after the parties announce 
themselves ready for trial, before a particular jury, the judge can- 
not discharge one of that jury, at the instance of one party and 
contrary to the consent of the other, unless the ground of chal- 
lenge be legal and properly sustained. Greer vs. NorviU ........ 262 

13. A defendant, who has, in pursuance of the sentence of the 
Court, entered into recognisance for the maintenance of a bastard 
child, from the time of its birth, cannot afterwards resist a motion 
to estreat the recognizance, on the ground that he was only liable 
by law for <£5 annually, from the time of his conviction, or at 
most, from the time information was made against him. He 
cannot then question the accuracy of the sentence, or avoid 

the recognizance given in pursuance of it. State vs. Harmon 275' 

14. By the Acts of 1791 and '9&, where there are defendants resid- 
ing in different districts, the plaintiff may try his case in that dis- 
trict where either of the defendants was served ; but if the plaintiff 
brings his action against two defendants, residing and served in 
different districts, and on the trial of the case discontinues as to 
the defendant residing in the district in which the case stands for 
trial, the court is without jurisdiction, and the plaintiff will be 
non-suited, unless he consents to transfer the case to the district* 
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PRACTICE, (continued.) 

in which the defendant left in the recotd resides* or was terted. 

Thompson vs. Blakely 297 

15. Depositing with the Clerk of the Court, as security for costs, 
money sufficient to cover the costs, is a compliance with an order 

of Court, requiring security for costs. Fenet vs. Wilson 340 

See Jurisdiction, 2 ; (Levy and Salt,) Sheriff, 3, 4, 5. 

PROMISSORY NOTE. See Bills and Notes. 
RETAILING. 

1. The Acts of 1801 and 1784, in relation to retailing, are to be 
construed in pari materia, and the latter is unrepealed, except as 

to the penalty. State vs. Mooty. 187 

2. A single act of selling, unexplained, is a violation of the Acts 
prohibiting the retailing of spirituous liquors. Ibid. 

3. The informer is not entitled to aoy part of the penalty on a con- 
viction for retailing spirituous liquors without a license. The 
Act of 1825 in this particular, repeals the Act of 1801, and appro- 
priates the penalty wholly to the commissioners of roads. State 

vs. Lesterjetle . . . .287 

See Evidence, 3, 4 ; Indictment, 3, 4,6, 7 ; Negro Laws, 4. Prac- 
tice, 4. 
ROAD LAWS. 

1. The Legislature has the right, consistently with the Consti- 
tution, to ordet roads to be opened, and to use so much timber, 
earth or rock, as may be necessary to keep them in repair, and 
this without the consent of the owners of the land, and without 
making compensation. This right of eminent domain is a tacit 
condition of every grant of land in the State. State vs. Dawson* . .100 

2. The Act of 1625, authorizing the Commissioners of Roads " to 
cut down and make use of any timber &c. near any highway, for 
repairing the same," is not an infringement of the 2d sec. of the 
9th art. of the Constitution of this State. Ibid 

3. Where the person and the subject matter are within the jurisdic- 
tion of the board ot commissioners of roads, their decision will be 
final and conclusive, unless they have in some way exceeded the 
bounds presciibed to rhem, admitted illegal evidence, or otherwise 
violated the settled rules of law. State ex rel. Price vs. ComnCrs. 

of Roads 314 

4. The relator being liable to work on both the Landlord's and 
Lanier's ferry roads, received notice to work on the Landsford 
road, and while at work there was duly warned to work on the 
same road the ensuing week. He was afterwards warned, under 
the authority of another commissioner of the same board, to work 
the ensuing week on the Lanier's ferry road. He chose the second 
week to obey the last warning instead of the first — and worked on 
foe fatter road instead of the Landsfoid road. The board of 
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JtOAp LAWS (continued.) 

commissioners within whose jurisdiction both roads are situated, 
regarded him as a defaulter fox not working on the Landsford road, 
and fined him accordingly. The judge below ordered -a prohibition. 
On appeal, it was held, that as there was no question of exemption 
from work, but one merely of the sufficiency of the relator's ex- 
cuse, it was exclusively within the jurisdiction of the board of 
coramis88ioner8. a that it was for them to say whether it was reason- 
able that he should obey the latter summons; and that their 
decision was final and conclusive. Ibid, 
6. (Second case.) The relator being warned to work on the La- 
nier's ferry road for twelve d jys, began and worked there four days, 
when some of the hands taking sick, they were dismissed, and the 
residue of the work was postponed until the end of the same 
month or the beginning of the next— specifying no precise time, 
and making it necessary that the hands should receive further no- 
tice when the remainder of the work would be required. Before 
such notice he was warned to work on the Landsford road for six 
days. This summons he refused to obey, preferring to work again 
on the Lanier's ferry road, which he subsequently did for the residue 
of the twelve days. For his failure to work on the Landsford road, 
he was fined by the board of commissioners of roads. On appeal 
from the order of the circuit court, granting a prohibition, it was 
held, in conformity to the principles laid down in the preceding 
ease, that the decision of the board was conclusive — that there 
was no conflicting obligation or incompatibility of duty, and that the 
summons on the Landsford road ought to have been obeyed. Ibid. 
6. The warner of the hands is not by law exempt from working on 
the roads. The custom is to excuse him, but that cannot super- 
cede the statute— and whether he received and accepted the ap- 
pointment in good faith, and under such circumstances as should 
entitle him to the benefit of the custom, is a question exclusively 
for the determination of the board of commissioners of roads. Ibid. 

SALE. See Sheriff's sale. 

SALVOR. (Right of action as quasi owner.) See Trespass, 1. 

SET OFF. 

1. A purchaser at auction may set off against the auctioneer a debt 
due him by the owner of the goods ; or the purchaser may make 
payment to the owner, and this would be a good defence against 
the auctioneer. The auctioneer might have refused to deliver the 
goods until the price was paid, on account of his lien for expenses, 
commissions, <5cc, but having delivered them, he has parted with 

his lien. Blum vs. Delia Torre 156 

See Warranty, 5. 

SHERIFF. 

1. A sheriff's bond executed in the form and for the sum prescribed 
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SHERIFF, (continued.) 

by law, is not vitiated by having annexed to the names of tome of 
the sureties the words, " For twenty-five hundred dollars pro rata 
with the other co-obligors on this bond ;" this sum being the eqnal 
part of each surety ; and the Act of 1839, which prescribes the 
form of the bond, not having altered the liability of the bondsmen, 
these words only express the true liability of the parties. State 
vs. Yates 230 

2. And where a sheriff elect bad, within three weeks after his elec- 
tion, (the time prescribed - by law,) executed such a bond, which 
was duly approved by the commissioners appointed to approve se- 
curities, and the Attorney General refused to approve it on account 
of its supposed informality, and in consequence the Treasurer re- 
fused to accept it ; and the sheriff afterwards, but after the expira- 
tion of the three weeks, executed another bond which warn appro- 
ved and accepted ; it was held that he had not incurred a forfeit- 
ure of office. The forfeiture of office is consequent upon the 
neglect to give the bond within three weeks* and not upon the 
non-approval of the Attorney General, or the non-acceptance of 
the Treasurer. Ibid. 

3- It is not necessary that there should be an actual manual seisure 
and removal of property, to constitute a levy and vest title in the 
sheriff: it is enough that the sheriff, having the execution in his 
hands, within reach of the property, should, with the assent of the 
defendant in execution, endoise the levy on the execution* And 
permitting the property to remain in possession of the defendant in 
execution, with his consent, is not an abandonment of the levy, 
but a continuance of the officer's possession. Moss va. Moore 
et al 276 

{. Where a levy on land was made and indorsed 00 the execution 
before return day, and the sale was made by the succeeding sheriff 
five years afterwards, held that the sale is valid. Nor will its vali- 
dity be affected by the fact that the execution was afterwards re- 
newed and a recital of the former levy endorsed on it. Oassatoay 
vs. Hall et at . 289 

5. Looking ar the law in England and this State this common prin- 
ciple may be deduced from them : that a levy within the time the 
execution ean run, so far vests title in the sheriff that a good sale 
may be made of the property, after the time to which the execu- 
tion was returnable. And there is no difference in this respect, 
in this State, between real and personal property. Ibid. 

6. Where the sheriff was out of the State, a demand upon him, be- 
fore action brought against his sureties, to recover monies collec- 
ted by him, is not necessary. Treasurers vs. Qibsm ttal , .339 

(Judgment against his sureties.) See Practice, 6, 7. 
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SHERIFF'S SALE. 

1. Where the purchaser of a negro at sheriff's sale was permitted 
to take possession and carry the negro home with him, without 
the price ; held that the contract of sale was complete, and that it 
was not rescinded by the sheriff afterwards receiving the negro 
back for the purpose of a re-sale, at the risk of the first purchaser. 
Towles vs. Turner.. i • •/....*. ...178 

2. An action may be brought against a purchaser at sheriff's sale, 
by either the sheriff or the defendant in execution, according to 
circumstances : if the purchase money be coming to the defend- 
ant in execution, the action may be brought by either him or the 
sheriff; but if no part of the money is receivable by the defendant 
in execution, the action must be in the name of the sheriff. Ibid. 

3. The misrepresentations of a debtor whose property is sold, as 
to the value of the property, when no part of the purchase money 
will be coming to him, will not vitiate the sale. Ibid* 

(Of wife's personalty.) See Husband and Wife, 1, 2. 

SLANDER. 

li When it appears that the words were spoken bona fide in the 
discharge of some legal or moral duty, the occasion affords a pri- 
ma facie presumption of the want of malice, and the plaintiff in' 
an action of slander would fail, without further proof; but what- 
ever may be the occasion of the speaking, except perhaps it be in 
the course of a trial in a court of justice, by a judge or witness, 
the plaintiff may reply in evidence, and shew malice by proof that 
the words were not spoken bona fide, but the occasion was used 
only as a pretext for venting defendant's malice. Smith vs. You- 
mans. i . 85* 

2. An action will lie for words spoken in a church meeting, in the 
course of church discipline, if it appear from circumstances that 
they were spoken maliciously ; and this is a question for the jury. 
Ibid. 

3. In an action of slander for words imputing perjury, an affidavit 
of defendant, on which an indictment had been preferred, ami 
which had been made so long before as to be barred by the statute 
of limitations, charging the plaintiff with the same perjury set out 
in the declaration, is admissible in evidence, as proof of the repe- 
tition of the same words in a different form, and with more delibe- 
ration — and to show the quoanimo with which they were published. 
Randall vs. HoUenbake 179 

4. In an action for words imputing one crime, the defendant, under 
the general issue, will not be allowed to prove that the plaintiff 
had been guilty of another crime, even of the same nature. Ibid. 

SLAVE. See Negro Laws; Indictment, 3, 4, 7; dealing tttft* 

Evidence, 2; Practice, 11. 
48 
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SUM. PRO. See Jurisdiction, 1 ; Practice, 1, 4. 

SURVEYOR. 

1. The clause of the Act of 1794, which declares, "that every sur- 
veyor who shall have wilfully and knowingly violated the instruc- 
tions of the Surveyor General, in aot making out the boundaries 
of all lands formerly granted, and which are within the survey by 
him or them made, shall be prosecuted," etc., is retrospective in 
its operation, and intended to apply to past mischiefs and abuses; 
and does not therefore embrace the case of a violation of such 
instructions since that time ; and although this construction of 
the Act would make it ex post facto and contrary to the constitu- 
tion, yet penal laws must be construed strictly in favor of those 
charged with violations of them. State vs. Solomons 96 l 

Tenant in common. 

1. The reservation of a part of the crop for rent* does not make the 
lessor a tenant in common with the lessee ; nor has he any inter- 
est or property in the specific produce, until severance and deliv- 
ery. It is an interest which may be assigned, but it is not the 
subject of levy and sale under execution, until the crop is gather- 
ed and divided. Devote vs. Kemp 259* 

Trespass, a. 

1. The brig Amelia, bound from New York to New Orleans, was 
wrecked near Folly Island, thirteen miles from Charleston. There 
were, passengers and crew, one hundred and fifteen, among whom 
the Cholera had broken out. The City Council of Charleston 
sent medical aid to their relief, and a guard to prevent communi- 
cation with the city. Meanwhile, the plaintiff agreed with the 
consignee, under certain regulations prescribed by the City Coun- 
cil, to save the cargo on a liberal salvage. Under this agreement 
he took out of the vessel, and removed to the beach of the Island, 
more than half of the cargo. Several of the wreckers having 
died of the cholera within a few days after commencing their work, 
and the disease extending among the passengers and crew, the 
defendants, (the Intendant and an officer of the Guard,) under the 
orders of the City Council, caused the brig and cargo, including 
the goods which had been landed, to be burnt and destroyed. In 
an action of trespass by the plaintiff claiming damages for the 
destruction of the entire cargo : held, that under the circumstan- 
ces, the defendants were not justified in destroying the goods ac- 
tually taken out of the brig ; and that the plaintiff, as salvor, had 
a right of action to the extent of their value : and the jury having 
found for the plaintiff an amount far short of the value, and no 
wrong or neglect being imputed to the plaintiff, their verdict was set 
aside, and a new trial granted, Jarvis vs. Pinckney et al 123 

&. A plaintiff showing title in himself may maintain trespass quare 
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^TRESPASS, (continued.) 

clausum JregU for a trespass on vacant and wild lands, although 
he has never had actual possession either by formal entry or occa- 
sional occupancy,— his title gives him the constructive possession. 

McQraw et al. vs. Bookman 265 

3. A plaintiff having aliened the land before action brought, may 
maintain trespass quote clausum /regit for a trespass committed 
before alienation. Ibid* 

•JPROVER. 

1. In an action brought on a bond given by the plaintiff in trover 
in pursuance of the Act of 1827, " to be answerable for all dama- 
ges which the defendants may sustain by any illegal conduct in 
commencing and conducting the said action of trover, 1 ' the mere 
fact that the defendant in trover had a verdict, does not constitute 
a breach of the condition of the bond. •* Illegal conduct" means 
something which the law prohibits; and a plaintiff's conduct is 
not illegal because he failed to establish his right of action. Brown 

vs. Spawn 324 

2. Where the defendants in an action of trover, have, in pursuance 
of the trover Act of 1827, given bond and security for the pro- 
duction of the negroes sued for, the negroes may be delivered up 
to the sheriff and the bond cancelled, in order to discharge the 
security, and render him a competent witness. Per Earle, J. on 
the Circuit. [See case in note.] Ibid* 

TRUST ESTATE, (of wife.) See Husband and Wife, 1, 2, 3. 
VERDICT. See Judgment, arrest of, 1 ; Debtor, 2. 
WARRANTY. 

1. Both by the civil and common law, there is an implied warranty of 
title on the part of the vendor of personal property, for breach of 
which the vendee is entitled to redress. Moore et al. vs. Lanham. .299 

2. There has been much difference in the adjudged cases, especial- 
ly in regard to real estate, whether the vendee could maintain an 
action on the warranty, or resist an action for the price, before ac- 
tual eviction ; the cases as to real property turning mainly on the 
construction of the covenant of warranty. Ibid, 

3. In this State, so for as regards the construction of the convenant 
of warranty of title, there is no difference between real and per- 
sonal property : and the courts have applied the principle of the 
civil law, making every covenant of general warranty of title a 
covenant of seisin. That covenant has always been considered as, 
•broken whenever title could be shown in another; and it has been 
.uniformly held that the vendee might bring covenant on the war- 
ranty, or resist an action for the price, without actual eviction ; 
and this* whether there has been a partial or a total failure of con- 
sideration. Ibid. 
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WARRANTY, (continued.) 

4. It may now be considered as well fettled, that a total or partial 
failure in regard to title, as well as a total or partial failure in re- 
gard to soundness, will avail a purchaser of personal property as 
a valid defence when sued for the purchase money, to the same 
extent, in the same form, and upon the same principles, as the like 
/allure would avail a purchaser of real estate, iota 1 . 

b. In an action on a note given for the price of a negro, the de- 
fendant may, by way of defence, set up an outstanding paramount 
title to the negro in a third person ; but if he has eitinguished 
that title, he will only be allowed an abatement to the amount he 
paid to perfect the title. Ibid* 

WIFE, (separate estate.) See Husband and Wife, 1, 2, 3, 4, 5, 6 ; (J»- 
tcrestof, not reduced into possession,) Husband and Wife, 6. 

WILL. 

1. On an issue devisavit vel non, proof of the good character of a 
deceased subscribing witness*, is admissible to sustain the will. 
Black elux.JB, Ellis dux 68 

2. No formal act of publication as necessary to a will ; when sign- 
ed by the testator in the presence of the witnesses required by 
law, and subscribed by them actually or constructively in his pre- 
sence, this is a legal publication. Ibid. 

3. Proof of instances of longer or shorter incapacity from drunken- 
ness, will not destroy the legal presumption of testator's general 
.capacity : the burthen of showing the want of capacity at the time 
of execution, will, in such case, rest on the party contesting the 
will. Ibid. 

/I. If a testator be generally capable, it will not be necessary, to es- 
tablish his will, to prove instructions to write it, or that it was read 
to him. Ibid. 

5. Testator devised as follows: " I give and bequeath all that mes- 
suage or tenement whereon I now live, to my grand-son, C. B. W., 
JLo hold to him during his natural life, and after his death, I give 
Xhe same to his lawful heirs, to be equally divided :" held, that 
the rule in Shelly'* case, 1 Co. Rep. 93, applied, and that C. B. W. 
took an estate in fee simple. Williams et al. vs. Foster 193 

45. If the jury believe, from the evidence, that the will was written 
according to the instructions of the testator, it is immaterial whe- 
ther the testator read the will or heard it read. Boyd et al. vs. 
Boyd 341 

7. If the capacity of the testator be doubtful, there must be proof 
of instructions, or of readiog over the will. Ibid. 
WITNESS. 

J.. In an action by the Cify Council, for a penalty, under the city 
ordinance, requiring badges to be taken out /or slaves hired in the 
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WITNESS, (continued.) 

city the City, Marshall is a competent witness ; but supposing him 
incompetent from interest, a release of his interest to the plaintiff 
would restore his competency. City Council vs. England 56 

2. Where the defendants, in an action of trover, have in pursuance 
of the trover Act of 1827, given bond and security for the produc- 
tion of the negroes sued for, the negroes may be delivered up to 
the sheriff and the bond cancelled, in order to discharge the sure- 
ty and render him a competent witness. Per Earle, J., on circuit. 
Brown vs. Spann 324 

3. On appeal from the decree of the Ordinary, establishing a will, 
after the appellants had commenced theii case and examined seve- 
ral witnesses, they moved to strike from the record one of their 

• number, who had released to the other appellants all his interest, 
with a view of examining him as a witness, to which the appellees 
objected: held, that the motion was properly refused. Boyd et al. 

vs. Boyd * * 341 

3*e Practice, 2 ; (interested,) Auctioneer, ?. 
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